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EXECUTIVE SUMMARY 

Counsellors have a duty not to disclose the confidences that a client shares during a 

counselling session, unless the client consents to the disclosure. This duty is often 

abbreviated as the duty of confidentiality. It is sometimes also referred to as the duty of 

privacy, although privacy is a different if not broader legal principle and one that is 

protected by separate legislation.1  

While the duty of confidentiality is commonly found in professional codes of ethics, 

it is most importantly a legal duty that a client can enforce against a counsellor in court; it 

has a foundation in British Columbia legislation and is recognized in the common law.  

Like many legal duties, however, the duty of confidentiality is not absolute. There 

are at least three exceptions where other duties or authorities are more important and may 

override the duty of confidentiality.  

Three distinct legal duties or authorities to report or warn exist and – depending on 

the circumstances – any one of them could take priority over a counsellor’s general duty to 

keep client disclosures confidential. In fact, these duties to report or warn could be 

activated as a direct result of what the client tells the counsellor during a clinical session.  

 The three legal provisions to report or warn are recognized exceptions to the 

counsellor’s duty of confidentiality are:  

¶ A duty to report to the authorities if the counsellor has reason to believe that a child 

under 19 years of age has been, or is likely to be, physically harmed, sexually abused 

or sexually exploited, or is otherwise in need of protection; 

¶ A duty to report to the authorities or warn a third party if the counsellor believes 

that that third party is facing an imminent risk of serous harm; 

                                                 
1 For the purposes of this commentary, I will use the term “duty of confidentiality” to speak to the duty that 
counsellors have in relation to keeping secret the sometimes highly sensitive and personal information that 
their clients disclose to them. A duty of privacy, as framed within the Privacy Act, includes the duty to keep 
client confidence secret, but it also is a duty that has broader applications. For example, it can protect 
someone from invasion of privacy, such as the unauthorized publication of their photographic image. This 
broader duty allows each of us to control access that others may have to our person as well as our personal 
information. The duty of confidentiality is thus as a sub-set of the broader duty of privacy.  
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¶ An authorization to report to the authorities if the counsellor has information 

indicating that a vulnerable adult has been abused or neglected, and that vulnerable 

adult is unable to seek support and assistance. 

 

 Each has a different legal foundation and may be triggered by different 

circumstances or information that meets their distinct legal thresholds. Given these 

differences, it is important for counsellors to understand when each may (or may not) be 

activated. Based on a comparison of their legal features, the following general observations 

can be made: 

¶ Each has its own, unique legal foundation or source. 

¶ Each applies to a different age group. 

¶ For all three, the person who may be at risk does not have to be specifically named, 

but should be identifiable. 

¶ Two have a low threshold that requires a counsellor to act, while the third has a 

higher threshold. The different thresholds reflect the timing of the risk, the 

likelihood of harm occurring, the type of harm that could occur, and other factors. 

¶ Once activated, two require or authorize the counsellor to report to the authorities, 

while the third may require a counsellor to warn the likely victim(s) if reporting to 

the authorities would not protect the potential victim(s).   

¶ All three provide legal protection to a counsellor who files a report or issues a 

warning, at least so long as the counsellor did not give the report or warning falsely 

or maliciously. 

 

Finally, BC’s personal information protection legislation also applies to counsellors 

who have obtained a client’s personal information, such as names or other information that 

could allow a client to be identified. This legislation would generally prevent the counsellor 

from disclosing the client’s name and other personal information to authorities, but there 

are exceptions where the counsellor may have a higher legal duty to provide that 

information where it is required or otherwise authorized under the law.  
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INTRODUCTION 

The ability of a counsellor to keep the private and sometimes highly sensitive 

confidences that a client discloses during a clinical session is a fundamental feature of 

competent and ethical counselling service. Indeed, for decades the counselling professions 

in British Columbia, across Canada and around the world have espoused the importance of 

client confidentiality. This principle is articulated within codes of professional ethics 

regardless of where a counsellor may be practising.  

On the other hand, the ethical codes of counselling often contain at least one stated 

exception to the duty of confidentiality. Sometimes this exception is worded vaguely as 

“except where required by law,” or it can framed narrowly as “except if someone is at risk 

of harm.” No matter how they are worded, these exceptions reflect the legal duties to 

report or warn, which may require the counsellor to disclose a client’s confidences, thus 

putting the counsellor in a conflict with the duty to keep client disclosures confidential.  

At one point in their careers, clinical counsellors are likely to face a situation when 

they will feel compelled to breach their duty of confidentiality by reporting to a third party 

something that the client has said or done. They will feel compelled to make such a report 

without the client’s consent. Such situations can be confusing and may cause a great deal of 

stress for the counsellor, if not also the client. But if a counsellor has a proper 

understanding of the legal principles that apply in such situations and the factors that need 

to be considered before making such disclosure, the counsellor should be able to take the 

correct path and, most importantly, understand why that path is the correct one.  

This legal commentary will start by identifying the legal foundation for a 

counsellor’s duty of confidentiality, at least as that duty has been articulated within the 

British Columbia legislation. Understanding the source of this duty will help to explain the 

circumstances when this duty has to be set aside.  

Narrow and specific circumstances will trigger a legal duty or authority to report or 

warn that would, in turn, override the general duty of confidentiality. This legal 

commentary will identify the various legal duties to report or warn that BC counsellors 
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may have to meet, and it will take an in-depth look at how these duties or authorities have 

been or should be applied.  

This commentary will also compare these three duties to each other. This should 

provide a basis for counsellors to better understand when each reporting or warning duty 

or authorization might arise, and – further – which duty would take priority if two or more 

might apply in any particular circumstance.  

The final chapter in this commentary will address a series of common practice 

questions that often arise in counselling practice. Those answers will provide concrete 

examples as to how the legal analysis provided in the earlier chapters can be applied to 

specific situations.  

Finally, this legal commentary updates and consolidates into a single document the 

following earlier articles and commentaries that the author has written on these topics (in 

chronological order): 

¶ Bryce, G. K. "Does a Clinical Counsellor Have a Legal Duty to Report a Client’s 

Criminal Confessions to the Police?" 6:4 Insights at 5 & 6 (October 1994); 

¶ Bryce, G. K. "Reporting Suspected Child Abuse or Neglect: An Exception to a 

Counsellor's Duty of Confidentiality," part 1 @ 11:2 Insights at 9 & 10, and part 2 @ 

11:3 Insights at 10 & 11 (July 1999); 

¶ Bryce, G.K. "A Counsellor’s Duty to Warn Foreseeable Victims of a Client’s Violence," 

14:1 Insights at 10 to 12, & 25 (Spring 2002);   

¶ Bryce, G. K. "A Counsellor’s Duty to Warn Foreseeable Victims of a Client with 

HIV/AIDS,” 17:2 Insights at 27 & 28 (Fall 2005); 

¶ Bryce, G.K. A Detailed Consideration of a Counsellor’s Legal Duty to Report When a 

Child Is in Need of Protection, legal commentary for the BC Association of Clinical 

Counsellors, 47 pages (October 4, 2010; revised in part January 10, 2011); 
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¶ Bryce, G.K. A Counsellor’s Legal Duties to Report or Warn, legal commentary for the 

BC Association of Clinical Counsellors, 39 pages (May 15, 2008; revised in part, 

September 10, 2010). 

 
 

Accordingly, with the posting of this new, consolidated legal commentary at the 

BCACC website, the above-listed articles and commentaries have been removed from the 

website. 

Finally, this 2014 edition of the legal commentary updates and replaces the 2012 

version.  
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1) WHAT IS A LEGAL DUTY? 

Before considering a counsellor’s legal duty of confidentiality or the exceptions 

created by the legal duties to report or warn, it is useful to step back and consider the more 

fundamental question: what is a legal duty?  

A legal duty is a requirement or directive that has been imposed by law. It may 

require a counsellor to take (or not take) certain specific actions in defined circumstances. 

If those circumstances do not exist, the counsellor does not have to act, because the 

foundations or pre-requisites for the legal duty have not been created or met.  

1.1) What are the sources of a legal duty? 

Legal duties are derived from one of two sources: legislation or the common law. It 

is useful to consider these two sources, because both are sources of the counsellor’s legal 

duties described in this commentary.  

Legislative duties 

Through their legislatures, governments pass legislation, which typically sets out 

legal duties using specific language. Legislative duties are found in statutes (also known as 

acts), and may be further clarified in regulations or bylaws.  

A legal duty can be expressed or explicit, where the legislation says something like, 

“A person must not disclose personal information to third parties.” In that case, the duty is 

expressed as a direct prohibition. Or the legal duty can be implicit, where it would 

necessarily follow from a right given to others, such as, “A person has a right to complain 

where that person’s privacy is violated by the action of another.” In that case, the duty 

imposed to protect privacy flows from or is implied by the stated legal right to complain.  
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Common-law duties 

When there is no duty set out in statute but a judge in a court case finds that a duty 

was owed, that is a common-law duty. This can arise in a civil action when one party is 

suing another for some alleged wrong, or when a judge is interpreting a legislative 

provision. 

For a common-law duty in a civil-law context, a judge might find that the defendant 

appearing before the court should have (or should not have) done something. If the 

defendant should have done something but failed, that defendant is negligent, which means 

that he or she neglected to adequately perform a duty. Before a court will find someone to 

be negligent, the court will first find that a duty was owed, and that the defendant did not 

adequately perform that duty. Once a duty has been identified in one such case, it may be 

applied more broadly. It can set a precedent, and anyone else in similar circumstances may 

be expected to meet the same legal duty.  

Discussion 

Legislation is sometimes known as government-made law, while the common law is 

sometimes referred to as judge-made law. While it is usually fairly easy to identify 

government-made duties, because they are set out in legislation, it can be more difficult to 

identify judge-made or common-law duties. This is because such duties are found in 

specific cases and are sometimes rooted in narrow circumstances. Whether they apply 

more generally can be subject to debate.  

If someone fails to meet a legislative duty, the legislation itself usually provides both 

a mechanism for prosecuting the person who failed to act as well as a penalty the courts (or 

a tribunal) may then impose as a result of such a finding.  

If someone does not meet a common-law duty, the person harmed by that failure 

would typically have to sue the failing party in court. First, a judge will make a decision 

whether a duty was owed. If the judge finds a duty was owed, it was breached, and harm 

was caused by that breach, then the judge will decide a remedy or set the amount of any 

financial compensation for the harm suffered.  
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Duties set by statutes apply only within the jurisdiction that passed the statute or 

legislation. So, for example, the British Columbia Legislature can create a legal duty 

affecting residents of the province. Unless the other Canadian provincial legislatures pass 

similar legislation, that same legal duty may not exist outside of British Columbia.  

On the other hand, common-law duties may apply generally in common-law 

jurisdictions despite geographic or political borders. So, for example, if a court in British 

Columbia found that someone owed a particular legal duty in a set of given circumstances, 

it is likely that – if similar facts are presented in cases in other provinces – the courts of 

those other provinces would follow the British Columbia decision and impose the same 

legal duty. If the Supreme Court of Canada affirms that duty on an appeal, then that 

common-law duty would likely apply across all of Canada.  

1.2) How are legal duties worded?  

In general terms, legal duties can be subdivided into the following types of duty, 

based upon the way they are worded. 

Expressed duties 

For expressed duties, the law would use wording that directly expresses the duty, 

such as, “Everyone must…” or “No person shall….” When reading an expressed duty, it is 

usually clear what the nature of the duty is, because it has been framed using direct 

language.  

Implied duties 

Implied duties are those that flow from an articulation of another person’s rights. If 

someone has been granted a legal right, then others will have a duty to act so as to respect 

and uphold that person’s right.  

For example, wording like “everyone has the right not to have their personal 

information disclosed to a third party without their consent” creates a duty on all persons 

not to disclose someone else’s personal information to a third party without consent. Thus, 

implied duties are ones that can be deduced from articulated rights.  
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1.3) How do legal duties compare to ethical duties? 

In considering the source of duties, it is useful to touch – albeit briefly – on the 

questions, How do legal duties compare to ethical duties? And: Can an ethical duty trump a 

legal duty? 2  

Whether or not a clear distinction can be drawn between legal and ethical duties is a 

debate that has been going on for as long as human beings have been talking about 

ethics. At the risk of oversimplifying a complex topic, and one that has been the subject of 

scholarly discourse,3 it appears that a clear line cannot be drawn between these two types 

of duties.  

As noted above, legal duties are derived from The Law in the form of either 

government legislation or the common law. On the other hand, ethical duties are generally 

thought of as being derived from outside The Law, such as from a consensus within a 

profession as to what is or is not acceptable conduct in various situations.  

Ethics is commonly viewed as residing in the area of integrity and moral duties that 

we owe to ourselves, to others and to society. That said, both law and ethics are value-

based, and both continuously evolve in response to changes in social values.  

For the most part, however, all the legal duties that counsellors abide by, whether 

set out in legislation or the common law, coincide with their ethical duties. The way the two 

types of duties are worded may differ, but at their core they are usually one and the same. 

On occasion, an ethical duty might conflict with or diverge from a legal duty, in 

which case the debate on their distinction and the reasons for those differences may 

intensify. In such cases, a decision must be made as to which is the “higher” duty, and that 

is the question which is at the heart of the jurisprudence in this area.  

If there is a perceived conflict between a legal and an ethical duty, it is often the 

individual who is faced with the challenge of trying to decide which is the higher duty. On 

                                                 
2 Thanks to Adrienne Mahaffey for her useful commentary on an earlier draft of this section, which I have 
used in framing this revised section of this new commentary.  
3 See for example: http://www.bu.edu/wcp/Papers/Poli/PoliVane.htm. 
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the other hand, while the courts are bound by pre-existing law, they may also comment on 

the ethical issues that flow from the cases before them. 

For the purposes of this legal commentary, no distinction will be drawn between a 

counsellor’s legal duties and his or her ethical duties. Indeed, given the nature and scope of 

the legal duties that will be addressed in this commentary, they do not appear to depart 

from or conflict with the ethical duties as set out in the BCACC’s Code of Ethical Conduct. 

Therefore, the focus herein will be on a counsellor’s legal duties.  

1.4) What is a legal authority? And how does it differ from a legal duty? 

In some legislation, the Legislature has decided not to impose a legal duty on 

persons to do or not do something (e.g. to report or give a warning in defined 

circumstances). Instead, the legislation only goes so far as to allow someone to do or not do 

something in defined circumstances. So, for example, a statute could say that if someone 

has a concern about a particular problem, they would then be entitled or authorized to 

report that problem to the authorities and – so long as they did not do so for malicious 

reasons – they woul be so protected after they reported.  

In some situations, the existence of a legal authority to do something could result in 

the courts later finding that a common law duty existed that in fact required that thing be 

done (or not done). This would be an example of an implied legal duty, as discussed in 

section 1.2 above. But legislation can create legal authorities to report in defined 

circumstances without going further an either creating a legal duty or providing a 

foundation at common law for a related duty. 

While a legal authoirity is therefore different than a legal duty, often the same legal 

protections that apply to acting on a legal duty will apply to acting on a legal authority.  

For these reasons, the term “duty” will be used most often in this legal commentary, 

but it should be understood that what is being prescribed has not been set out in terms of a 

legal duty, but – instead – may be framed an a legal authority. This paper will use clear 

language where it is critical to make a distinction between these two legal concepts.  
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2) THE DUTY OF CONFIDENTIALTY 

Hopefully, clinical counsellors are familiar with the BCACC Code of Ethical Conduct,4 

which proclaims that all members have an ethical duty to respect their clients’ privacy. This 

duty is set out in the Code as follows:5  

Principle 1: Respect for the Dignity of All Persons and Peoples 
é 
 
To practice the principle of Respect for All Persons and Peoples, RCCs will: 
é 

Privacy  
17) Ensure the privacy and confidentiality of client information in 
accordance with legal principles and professional standards.

6
 

 

 
The existence of this ethical directive does not itself create a legal duty of 

confidentiality for counsellors. As noted in chapter 1, for a legal duty to exist, it must be 

stated or implied from within government legislation or must be found in the common law 

from a decision of the courts. While the BCACC can enforce this ethical duty on its 

members, in order for clients to enforce this duty on counsellors outside of the 

Association’s complaint investigation and resolution process, it must be possible for clients 

to directly enforce this duty as a legal duty.  

2.1) What is the source of the legal duty? 

In British Columbia, the Privacy Act7 sets out the statutory foundation for a 

counsellor’s legal duty of confidentiality. Section 1 of this Act states (emphasis added):  

                                                 
4 Approved by the BCACC Board of Directors, October 25, 2008.  
5 A similar duty applies to the information that a counsellor may obtain from others who are not clients: 
“RCCs will … ensure the privacy of personal information in accordance with legal principles and professional 
standards” (reference Principle 1.22).  
6 As an aside, the BCACC Code should uphold client privacy, and then focus more narrowly on ensuring the 
confidentiality of client information.  
7 R.S.B.C. 1996, c. 373.  
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Violation of privacy actionable 
1(1) It is a tort, actionable without proof of damage, for a person, wilfully and 
without a claim of right, to violate the privacy of another. 
(2) The nature and degree of privacy to which a person is entitled in a situation or 
in relation to a matter is that which is reasonable in the circumstances, giving due 
regard to the lawful interests of others. 
(3) In determining whether the act or conduct of a person is a violation of 
another's privacy, regard must be given to the nature, incidence and occasion of 
the act or conduct and to any domestic or other relationship between the parties. 
(4) Without limiting subsections (1) to (3), privacy may be violated by 
eavesdropping or surveillance, whether or not accomplished by trespass. 

 

Sections 1(1) and (2) of the Privacy Act provide a statutory basis permitting someone 

to sue a person who violated the first person’s privacy and had no legal right to do so. The 

result, therefore, is that all British Columbia residents have an implied legal duty not to 

violate another person’s privacy, unless the law permits such a breach.8  

Section 2 of the Privacy Act (not quoted above) goes on to list a number of statutory 

exceptions that describe situations when a person’s privacy might be lawfully breached. 

One exception is an obvious one: when the violation of a person’s privacy “is consented to 

by someone entitled to consent” (section 2(2)(a)). Therefore, if a client agreed that a 

counsellor could disclose confidential information to another person or organization, the 

counsellor could turn to this exception as a defence if the client later tried to sue the 

counsellor for breach of the broadly stated duty of privacy.  

Another exception set out in the Privacy Act is described in section 2(2)(c) of the Act 

(emphasis added).  A person will not have an action under the Privacy Act for a breach of 

privacy where “the act or conduct was authorized or required under a law in force in 

British Columbia, by a court or by any process of a court.” This wording brings into play the 

legal duties to report or warn that will be discussed in more detail in the subsequent 

chapters of this commentary. 

                                                 
8 It is worth noting that, pursuant to section 3(2)(f) of the Limitation Act, R.S.B.C. 1996, c. 266, a claim under 
the Privacy Act must be initiated within two years of the alleged violation. This suggests that a duty of 
confidentiality, as framed within the Privacy Act, may not have a long shelf life. Once the two-year limitation 
period has passed, an aggrieved party might then have to rely on the common law as a foundation to frame a 
civil action for breach of privacy.  
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2.2) What have the Courts said about this legal duty? 

There has been judicial consideration of the nature of the duty of confidentiality that 

can be derived from section 1 of the Privacy Act. While no case (thus far) involves a claim 

that a counsellor breached this Act by illegally disclosing a client’s private information, the 

reported cases do provide further insights concerning the scope or limits of this statutory 

duty and, in particular, how this duty could apply in the counselling context. Therefore, 

useful guidance can be obtained from the recent cases, as set out under the following sub-

headings.   

The right is personal; not one that a third party can assert 

As noted above, section 1 of the Privacy Act establishes a right to sue for breach of 

privacy. In a recent case, Facilities Subsector Bargaining Assn. v. B.C.N.U.,9 the BC Supreme 

Court explained that this is an in personam (a personal) right to privacy; it is not a right that 

a third party, whether an individual or an organization, can assert on behalf of someone 

whose privacy may have been violated. This means that if someone’s right of privacy has 

been breached, that person and only that person can rely on section 1 of this Act to seek 

redress for that breach.  

The breach of privacy must be “wilful” 

In Getejanc v. Brentwood College Assn,10 Mr. Getejanc had been a boarding student at 

Brentwood College, a private secondary school, for three years. One of the defendants, Mr. 

McCarty, had been the plaintiff's housemaster during his boarding period. Boarding 

students were not allowed off campus without permission of the housemaster. Mr. Getejanc 

ceased to be a boarder and became, instead, a day student residing alone at his parents' 

home. While Mr. Getejanc was away from home, Mr. McCarty became aware that other 

boarding students may have been in Mr. Getejanc’s home without the school’s permission. 

Mr. McCarty then went to Mr. Getejanc’s home and saw a boarding student there, so he 

entered and searched the premises for, inter alia, alcohol; during the search, he seized 

                                                 
9 2009 BCSC 1562, [2010] B.C.W.L.D. 1512, 2009 CarswellBC 3075, at paras. 59-62. 
10 2001 BCSC 822, 6 C.C.L.T. (3d) 261, 2001 CarswellBC 1257. 
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certain items of school clothing without notice to Mr. Getejanc. Mr. Getejanc and his parents 

brought action for damages for the statutory tort of invasion of privacy.  

In finding the defendants liable, the Court noted that, pursuant to section 1(1) of the 

Privacy Act, wilful violations of privacy without claim of right are actionable without proof 

of damage. In this context, a "wilful" violation of a privacy right means an intentional act 

that impairs someone’s right to privacy. Quoting from an earlier BC Court of Appeal case, 

Hollinsworth v. BCTV,11 the Court noted (emphasis added), 

I turn first to the word "wilfully". In my opinion the word "wilfully" does not apply 
broadly to any intentional act that has the effect of violating privacy but more 
narrowly to an intention to do an act which the person doing the act knew or 
should have known would violate the privacy of another person. 
 
 

The Court also pointed out that, in this case, Mr. Getejanc had a high expectation of 

privacy and an even higher right to privacy in his own home. In turn, Mr. McCarty’s prior 

status as the plaintiff's house master aggravated the scope of the invasion.  

Although applying comparable analysis, the court in St. Pierre v. Pacific Newspaper 

Group Inc.12 reached a different conclusion. In that case the defendant had published an 

article in The Vancouver Sun about the Middle Eastern terrorist group Hezbollah. The 

article referred to a Burnaby man, Ali Adham Amhaz, and included a picture that purported 

to be of Mr. Amhaz. Unfortunately, the picture was of the plaintiff, David A. St. Pierre, a 

respected Vancouver criminal lawyer, who had been Mr. Amhaz’ defence lawyer several 

years earlier.  

While the Court found that Mr. St. Pierre had consented to the use of his image in the 

first instance, he had not consented to the second use several years later. However, because 

the newspaper did not “wilfully” breach Mr. St. Pierre’s privacy as required in section 1 of 

the Privacy Act, this aspect of his claim was not upheld. The Court noted (at para. 52), “The 

defendants honestly believed, and it hasn't been shown unreasonably, that they were 

                                                 
11 113 B.C.A.C. 304, 184 W.A.C. 304, 44 C.C.L.T. (2d) 83, 59 B.C.L.R. (3d) 121, [1999] 6 W.W.R. 54, 1998 
CarswellBC 2281 (BCCA), at para. 127.  
12 2006 BCSC 241, [2006] B.C.W.L.D. 2761, [2006] B.C.W.L.D. 2760, [2006] B.C.W.L.D. 2759, 39 C.C.L.T. (3d) 
15, 2006 CarswellBC 285.  
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publishing a photo of Mr. Amhaz. The use of his photograph would have been legitimate. 

The defendants' conduct in promptly responding to correct their error and their generous 

apology reflect good faith that ought to be considered as part of the occasion.” In other 

words, their breach of Mr. St. Pierre’s privacy right had not been wilful. An unintended or 

mistaken breach would not be sufficient to ground a civil action.  

The breach must also be “without justification” 

An example of where one person’s anger can lead to an unjustified breach of 

another’s privacy arose in the case of Nesbitt v. Neufeld.13 During a protracted family law 

dispute, Dr. Nesbitt published private, out-of-court information about his estranged wife, 

Ms. Neufeld. As a result, she claimed that Dr. Nesbit had breached her privacy rights; these 

alleged breaches included sending personal information about Ms. Neufeld to her friends 

and business associates, and posting disparaging remarks about her at a website. Dr. 

Nesbitt also filed a complaint against Ms. Neufeld alleging abuse of their child, a complaint 

that the child protection authorities did not investigate further. 

In finding that Dr. Nesbitt breached his estranged wife’s privacy rights under section 

1 of the Privacy Act, the Court observed that he had taken his legal battle with Ms. Neufeld 

over custody and access of their child far outside the ordinary confines of family court 

litigation. Even worse, his lack of appreciation for the proper boundaries of communicating 

his opinions had also besmirched some of Ms. Neufeld’s friends. His actions not only 

breached her privacy, but defamed her. As a result, she was awarded $40,000 in damages.  

In a more recent case, Demcak v. Vo,14 the plaintffs were sub-tenants and the subject 

of various complaints. The City of Vancouver inspected the property they rented and 

ordered them to remove recreational vehicles, which they refused to do. The head-tenant 

then issued a notice to end the tenancy. In response, the plaintiffs sued the head-tenant, 

City and a property management company for invasion of privacy. In granting the 

application to dismiss the claim, the Court found, inter alia, that the City had the statutory 
                                                 
13 2010 BCSC 1605, [2011] B.C.W.L.D. 407, [2011] B.C.W.L.D. 400, [2011] B.C.W.L.D. 398, [2011] B.C.W.L.D. 
397, 2010 CarswellBC 3085. 
14 2013 BCSC 899, [2013] B.C.W.L.D. 4921, [2013] B.C.W.L.D. 4879, [2013] B.C.W.L.D. 4896, 228 A.C.W.S. (3d) 
1186, 2013 CarswellBC 1499 (BCSC, May 22, 2013). 
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authority to enter and inspect the property; that the landlord had the right to inspect the 

property with adequate notice, which was given. Therefore, the inspection of the property 

and the alleged violation of their prvacy was authorized by law, and – thus – exempted 

under the Privacy Act.   

The amount of privacy must be “reasonable in the circumstances” 

A breach of privacy rights by an unauthorized disclosure of personal information 

over the internet arose in another case where the wording in section 1(2) of the Act was 

considered.  

In Griffin v. Sullivan,15 the two parties were members of a group who regularly 

posted messages on a website for people who had experienced or were experiencing 

thoughts of committing suicide. Griffin alleged that Sullivan had improperly obtained 

Griffin's name and other personal information, including pictures, and disseminated that 

information by attaching it to defamatory publications. As a result, Griffin brought action 

against Sullivan for breach of privacy under section 1 of the Privacy Act.  

The cause of action was allowed, as the Court noted that, under section 1(1) of the 

Act, Griffin was entitled to have his name, address and photographs kept private and, 

further, under section 1(2), he had a reasonable expectation that any member of the 

website group who obtained his personal information or photograph would not publish it 

elsewhere on the internet. The Court therefore found that Sullivan had willfully and 

without claim of right published Griffin’s personal information and photograph on the 

internet. Griffin had proved all the essential elements of a cause of action for breach of 

privacy under the Act. 

Privacy is not breached if there has been consent 

As noted above, section 2(2)(a) of the Privacy Act sets out an exception to the duty 

provided by section 1: breach of privacy is not actionable when the breach “is consented to 

                                                 
15 2008 BCSC 827, [2009] B.C.W.L.D. 265, [2009] B.C.W.L.D. 288, [2009] B.C.W.L.D. 294, [2009] B.C.W.L.D. 
295, [2009] B.C.W.L.D. 296, [2009] B.C.W.L.D. 297, [2009] B.C.W.L.D. 298, [2009] B.C.W.L.D. 299, [2009] 
B.C.W.L.D. 300, [2009] B.C.W.L.D. 304, 2008 CarswellBC 1469. 
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by someone entitled to consent.” In St. Pierre v. Pacific Newspaper Group Inc.,16 the BC 

Supreme Court commented on this exception:  

42.  The Privacy Act does not grant an absolute right to privacy. The right is 
restricted to "that which is reasonable" as indicated in § 1 set out above. 
 
43.  A person may consent to waive his or her privacy. Right to § 2(2)(a) of the 
Privacy Act specifies that consent is a complete defence to a claim of violation of 
privacy if the plaintiff's consent relates to the act or conduct that constitutes the 
violation. 
 

Privacy is not breached if private information has already been disclosed 

It may seem obvious that it is not possible to breach someone’s privacy if the 

information in question has already been disclosed to the public in some form. This issue 

arose in Mohl v. University of British Columbia.17  

In that case, Mr. Mohl had been enrolled in a one-year teacher education program at 

UBC. He received a failing grade on a 13-week practicum course, a failure which he 

unsuccessfully appealed through the university's internal review process. After Mr. Mohl 

unsuccessfully applied for judicial review of the university's decision, he then tried to sue 

the university for unspecified relief for breach of contract, breach of fiduciary duty, and 

negligence. After these initial claims were struck out, he then amended his statement of 

claim to include breach of privacy, with respect to statements that the university had made 

to the media about him. 

At trial, the chambers judge struck out the breach of privacy allegations, finding that 

the alleged confidential information was already in the public domain as a result of Mr. 

Mohl’s previous litigation against UBC. His subsequent appeal of that decision was 

dismissed.  

In its decision on Mr. Mohl’s appeal from the trial decision, the BC Court of Appeal 

found that the chambers judge had made no reviewable error in his consideration of Mr. 
                                                 
16 2006 BCSC 241, [2006] B.C.W.L.D. 2761, [2006] B.C.W.L.D. 2760, [2006] B.C.W.L.D. 2759, 39 C.C.L.T. (3d) 
15, 2006 CarswellBC 285.  
17 2009 BCCA 249, [2009] B.C.W.L.D. 4476, [2009] B.C.W.L.D. 4339, 271 B.C.A.C. 211, 458 W.A.C. 211 , 2009 
CarswellBC 1426. 
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Mohl’s breach of privacy claim, which the Court confirmed rested on provisions of the 

Privacy Act. In particular, the BCCA found that the information concerning his dispute with 

UBC had been publicly documented in both court decisions and, therefore, the issues 

between the parties were no longer confidential. The Court also found that Mr. Mohl’s 

privacy claim did not have an air of reality, and the chambers judge had not erred in 

refusing to allow it to proceed.  

A similar finding was made in Young v. Lort.18 In that case, Mr. Young and his friends 

were tenants of a building that was owned and managed by the defendant Mr. Lort. Young 

and his cohorts were advocates for the use of medical marijuana, and Mr. Lort objected to 

such use as in breach of the lease. At first, the tenants tried unsuccessfully to file complaints 

against the landlord Lort before both the Residential Tenancy Branch and the Human 

Rights Tribunal. After those complaints failed, the tenants then sued various parties in civil 

court, claiming damages for invasion of privacy because of public disclosure of their private 

medical information, among other things. In response, the defendants brought an 

application seeking to dismiss the claim on the basis that it disclosed no reasonable cause 

of action. 

The BC Supreme Court granted the application, noting that the plaintiffs’ claim for 

invasion of privacy was frivolous, vexatious and an abuse of process. It found that Mr. 

Young et al. had openly and purposely disclosed to the public that they were users of 

medical marijuana, and also that they had certain medical conditions. The Court noted (at 

para. 38), “This court has found that Mr. Young's medical information was not private. 

Indeed, by their own conduct, the plaintiffs have made that information public.”  

2.3) The effect of BC’s personal information protection legislation 

In 2004, provincial legislation came into force that established personal information 

protection standards for the use, collection and disclosure of personal information by 

organizations in the private sector. These provincial standards are comparable to federal 

standards for those private-sector organizations whose work has national scope. It is useful 

                                                 
18 2007 BCSC 1152, [2008] B.C.W.L.D. 3440, 2007 CarswellBC 2148. 
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to consider whether certain provisions of this provincial legislation either buttress the 

privacy right created by section 1 of the Privacy Act or create an alternative foundation for 

the same or a similar right. 

In BC, the Personal Information Protection Act (“PIPA”)19 sets out the rules governing 

how someone’s personal information may be collected, used and disclosed in the private 

sector.20 The purpose of PIPA is described in section 2:21 

Purpose 
2. The purpose of this Act is to govern the collection, use and disclosure of 
personal information by organizations in a manner that recognizes both the right 
of individuals to protect their personal information and the need of organizations 
to collect, use or disclose personal information for purposes that a reasonable 
person would consider appropriate in the circumstances. 
 

While PIPA establishes rules governing the collection, use and disclosure of a client’s 

personal information, unlike the Privacy Act it does not go further and create a statutory 

enforceable legal right. Basically, a breach of the Privacy Act by a counsellor might entitle a 

client to sue, while a breach of a rule contained in PIPA by a counsellor is not something 

that a client could pursue directly in court. Instead, this Act contains a separate complaint 

investigation and resolution process that is administered by the Office of the Information 

and Privacy Commissioner of BC (the “Privacy Commissioner”). The Privacy Commissioner 

has the exclusive jurisdiction to undertake investigations into alleged breaches of the Act 

and attempt to resolve bona fide complaints. The Privacy Commissioner’s staff do so under 

an administrative regulatory model.  

The issue as to whether PIPA creates a privacy right that can be directly enforced by 

an aggrieved party was canvassed in Facilities Subsector Bargaining Assn. v. B.C.N.U.22 In 

that case, the Supreme Court of BC found that PIPA provides an adequate administrative 

                                                 
19 Personal Information Protection Act, S.B.C. 2003, c. 63. 
20 For BC’s public sector, the Freedom of Information and Protection of Privacy Act, RSBC 1996, c. 165, applies. 
As FIPPA applies to government, Crown corporations and related agencies, and not to counsellors in private 
practice, this Act will not be reviewed in this commentary.  
21 While this section uses the term “organizations,” that term itself is defined broadly in section 1 and would 
include counsellors. 
22 2009 BCSC 1562, [2010], B.C.W.L.D. 1512, 2009 CarswellBC 3075. 
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scheme for conferring and enforcing the privacy rules set out within its provisions. The 

Court described that scheme: 

74        PIPA provides that the commissioner can investigate and deal with 
complaints under s. 36(2) or "requests" under Part 11. The definition of "request" 
refers to a written request to resolve a complaint or to conduct a review (s. 45). 
PIPA sets out the procedure for making a request in s. 47. Once the request is 
received, the commissioner must give notice to the organization concerned by 
giving it a copy of the request (s. 48). PIPA initially provides for mediation and 
other informal dispute resolution techniques (ss. 36(2), 49). If the request is not 
referred to a mediator or not settled, the commissioner is to hold an inquiry (s. 
50). At the end of the inquiry, the commissioner must make an order under s. 52. 
 
75        An order can require an organization to stop collecting, using and 
disclosing personal information in contravention of PIPA (s. 52(3)(e)). If the 
organization fails to comply with the order, it commits an offence and will be fined 
(s. 56). The plaintiffs' complaint regarding the lack of a provision for an 
interlocutory or permanent injunction is not, in my opinion, determinative. [This] is 
not the test. The test is adequacy and that is not a test of perfection. 
 

 
The Court found that the enforcement of a PIPA right, therefore, is through the 

statute-based administrative regime only; no civil action is available under this Act. In 

particular, there is no express provision in the PIPA that gives a right to enforce a privacy 

right through direct civil action, as there is under section 1 of the Privacy Act. 

That said, as was also noted by the Court in that case, the PIPA provides a 

consequential or secondary form of privacy right. Section 57(1) of PIPA states that, if the 

Privacy Commissioner has issued a final compliance order under the Act, then “an 

individual affected by the order has a cause of action against the organization for damages 

for actual harm that the individual has suffered as a result of the breach by the organization 

of obligations under this Act.” And section 57(2) creates a similar cause of action if an 

organization (a counsellor) has been convicted of an offence under the Act.  

While these two PIPA provisions express a privacy right, they do not create rights 

that are directly enforceable in the first instance. These two causes of action do not arise or 

exist until such time as an essential pre-condition exists: until the Commissioner has issued 

a final order or the offending party has been convicted of breaching the Act.  
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In summary, the best that can be said of PIPA is that, in the appropriate 

circumstances, it could be used to buttress the clearer and and more direct privacy right 

that is expressly stated in section 1 of the Privacy Act.  

2.4) A common-law foundation 

If BC did not have the Privacy Act to create a statutory foundation for the legal duty of 

confidentiality in this province, a recent case from Ontario might provide a basis for the BC 

courts to find that a common-law duty of confidentiality also exists in this province.  

In the case of Jones v. Tsige,23 the Ontario Court of Appeal recognized that there is a 

common-law right of action if someone intentionally breached the privacy of another 

person without justification. Ontario, however, does not have a provision like section 1 of 

BC’s Privacy Act. Therefore, this Ontario case has limited application in BC. Nonetheless, it 

is useful to explain this case as an example of a common-law basis for the duty of privacy.  

Tsige was a bank employee who had a relationship with Jones’ former spouse. Over a 

four-year period, Tsige examined Jones’ banking records at least 174 times and did so 

without professional or other justification. On discovering this, Jones brought action for 

damages for tortious invasion of privacy and, in response, Tsige filed a motion for summary 

judgment to dismiss the claim. At trial, Tsige’s motion was granted and Jones’ action was 

dismissed on the basis that the common-law tort of invasion of privacy did not exist in 

Ontario. Jones then appealed that decision.  

On appeal, the Ontario Court of Appeal found that a cause of action for invasion of 

privacy (for "intrusion upon seclusion") existed. The Appeal Court explained that such a 

claim was first described in American academic articles, but is properly recognized in 

Ontario. The key elements of this tort include intentional or reckless conduct by the 

defendant, invasion "without lawful justification, [of] the plaintiff's private affairs or 

concerns," and that a reasonable person would regard that invasion as "highly offensive 

causing distress, humiliation or anguish." The Appeal Court found that, on the facts of this 

case, elements of "intrusion upon seclusion" or invasion of privacy were established and, 

                                                 
23 2012 ONCA 32, 2012 CarswellOnt 274.  
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accordingly, the appeal was granted. 

BC Courts have consistenly found that there is no common law tort for breach of 

privacy that operates in this province. Instead, a breach of someone’s privacy is a matter 

that must be actionable under the Privacy Act. 

In a recent case, Ari v. ICBC,24 the BC Supreme Court was considering an application 

by ICBC to strike-out Mr. Avi’s amended statement of claim on the basis that his claim did 

not disclose a reasonable cause of action against ICBC. Mr. Ari alleged that an ICBC 

employee had breached his privacy by accessing his personal information in ICBC’s files or 

disclosing that information others for an unauthorized purpose, and therefore ICBC was 

vicarious liable for its employee’s breach of his privacy. In deciding not to strike-out Mr. 

Air’s claim against ICBC in vicarious liability, the Court referred to a number of earlier 

rulings that found there is no common law tort of invasion or breach of privacy in British 

Columbia; that the Privacy Act provides the sole source for this type of claim.25  

2.5) Conclusion 

For counsellors working in BC, their duty of confidentiality finds legal expression 

through the wording of section 1 of the Privacy Act. Specifically, the declaration of the 

circumstances when some can sue in tort for violation of privacy creates the foundation for 

a broad duty of privacy that would also apply narrowly in the context of clinical 

counselling, and can be named as a duty of confidentialty.  

                                                 
24 2013 BCSC 1308, 2013 CarswellBC 2220 (BCSC, July 22, 2013).  
25 See for example: Hung v. Gardiner, 2002 BCSC 1234, 45 Admin. L.R. (3d) 243, 2002 CarswellBC 1953 (BCSC, 
Aug 21, 2002) at 110; affirmed 2003 BCCA 257, 13 B.C.L.R. (4th) 298, 32 C.P.C. (5th) 1, 1 Admin. L.R. (4th) 
152, 227 D.L.R. (4th) 282, 184 B.C.A.C. 4, 302 W.A.C. 4, 2003 CarswellBC 1060 (BCCA, May 2003); Bracken v. 
Vancouver Police Board, 2006 BCSC 189, [2006] B.C.W.L.D. 2505, 2006 CarswellBC 257 (BCSC, Feb. 3, 2006), 
at para. 28; Demcak v. Vo 2013 BCSC 899, [2013] B.C.W.L.D. 4921, [2013] B.C.W.L.D. 4879, [2013] B.C.W.L.D. 
4896, 228 A.C.W.S. (3d) 1186, 2013 CarswellBC 1499 (BCSC, May 22, 2013 
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While BC’s Personal Information Protection Act sets out additional rules governing the 

collection, use and disclosure of a client’s personal information that counsellors must also 

follow, this Act does not create a direct or expressed legal duty of confidentiality. An 

aggrieved client cannot point to a personal right of confidentiality (let alone privacy) within 

the PIPA that the client could then assert in a subsequent civil claim against a counsellor 

who disclosed confidential information without consent or justification. That said, 

counsellors would be wise to follow the guidance found in the PIPA requirements if for no 

other reason than those more detailed rules should help to ensure that counsellors will not 

breach section 1 of the Privacy Act.  

The duty of confidentiality in relation to protecting a client’s information that is 

created by the Privacy Act can therefore be summarized as, “A counsellor has a duty not to 

violate the reasonable privacy of a client.” As for what is “reasonable,” that is to be 

determined objectively on a case-by-case basis, with due regard to the lawful interests of 

others in similar circumstances.  

Finally, as suggested by the wording of section 2 of the Privacy Act, counsellors have 

distinct legal duties to report or warn, and any one of these duties may then override a 

counsellor’s duty of confidentiality. In fact, any one of the three legal provisions to report or 

warn could be activated as a result of confidences disclosed to the counsellor during a 

clinical session. The next three chapters in this commentary will consider each duty in 

some detail. In particular, consideration will be given to the specific circumstances when 

each duty to report may override the counsellor’s duty of confidentiality as grounded in the 

Privacy Act.  
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 3) THE DUTY TO REPORT A CHILD IN NEED OF PROTECTION 

Hopefully every counsellor has heard something about their duty to report to the 

authorities if they believe that a child is in need of protection. In this chapter, I will review 

the legislative foundation for this important duty, and consider in detail a number of key 

questions the answers to which should help counsellors make better decisions when trying 

to decide whether or not they must breach client confidentiality in any particular case.  

3.1) What is the source of this legal duty? 

Sometimes also referred to as the duty to report suspected child abuse or neglect, a 

counsellor’s duty to report if a child is in need of protection is expressly set out in section 

14 of the Child, Family and Community Service Act26  ("CFCSA"), which states: 

 

Duty to report need for protection  
14(1) A person who has reason to believe that a child needs protection under section 13 
must promptly report the matter to a director or a person designated by a director. 
(2) Subsection (1) applies even if the information on which the belief is based 

(a) is privileged, except as a result of a solicitor-client relationship, or 
(b) is confidential and its disclosure is prohibited under another Act. 

(3) A person who contravenes subsection (1) commits an offence. 
(4) A person who knowingly reports to a director, or a person designated by a director, 
false information that a child needs protection commits an offence. 
(5) No action for damages may be brought against a person for reporting information 
under this section unless the person knowingly reported false information. 
(6) A person who commits an offence under this section is liable to a fine of up to 
$10 000 or to imprisonment for up to 6 months, or to both. 
(7) The limitation period governing the commencement of a proceeding under the 
Offence Act does not apply to a proceeding relating to an offence under this section. 
 
 

As should be clear by the wording in subsection 14(1), section 13 of the CFCSA 

provides specific examples as to when a child is deemed to be in need of protection. If 

someone believes a child is experiencing or is involved in one of those described 

circumstances, the legal duty to report set out in section 14(1)(b) of the Act is thus 

activated. I will explore the importance of section 13 later in this chapter.  

 

                                                 
26 Child, Family and Community Service Act, R.S.B.C. 1996, c. 46. 
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In general terms, the statutory duty created by the combined effect of sections 13 

and 14 of the CFCSA (as it applies to counsellors) can be summarized as follows: If a 

counsellor has a reason to believe that a child under 19 years of age has been or is likely to be 

physically harmed, sexually abused or sexually exploited, or is otherwise in need of protection, 

the counsellor must report that belief to the authorities.  

This legislative duty to report overrides the counsellor's duty of confidentiality, at 

least to the extent that it is necessary for the counsellor to fulfill this reporting duty.  

Enforceable duty 

The wording of section 14 creates a legally enforceable duty. Specifically, after 

setting out the general duty, the CFCSA goes on to provide at section 14(3) that a breach of 

the duty to report as framed in section 14(1) constitutes an offence. In turn, section 14(6) 

states that someone who commits such an offence can be prosecuted and fined for an 

amount of up to $10,000 or given a term of imprisonment of up to six months, or both. As 

such, there can be significant legal consequences if a counsellor fails to act in accordance 

with the legal duty to report as prescribed by section 14(1) of the CFCSA.  

Legal issues 

Reflecting on the wording of both sections 13 and 14 of the CFCSA, a series of 

questions can be asked, the answers to which should help counsellors better understand 

the scope and limits of their legal duty to report suspected child abuse or neglect. The legal 

issues that will be explored in the follow sections can be summarized and framed by 

asking: 

¶ Who must report? 

¶ What is the age range of persons protected? Who is a child? 

¶ Does a particular child at risk need to be identified? 

¶ What risks trigger the duty?  

¶ What must a counsellor believe before reporting?  

¶ How promptly must a counsellor report?  
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¶ How should the counsellor report? 

¶ What information should the counsellor disclose? 

¶ Who should receive the report? 

After addressing these questions, this chapter will then consider some secondary 

questions: 

¶ Is a reporting counsellor protected after reporting? 

¶ What should a counsellor do after making a report? 

 
One of the difficulties in developing a better understanding of the legal scope and 

limits of the duty to report a child in need of protection is that, to date, there are no 

reported cases of anyone being convicted under the CFCSA for failing to report a child in 

need of protection, as required by section 14(1).27 Therefore, there has been no direct 

consideration by a BC court regarding the application or interpretation of this legislative 

duty in a context that would, in turn, help to answer many of the above-listed questions. Of 

necessity, therefore, answers to these questions will have to come from a consideration of 

reported BC cases where similar legal issues have been considered or from cases in other 

Canadian jurisdictions where wording similar to that found in BC’s legislation has been 

considered by the courts. We can also obtain useful guidance from the information that the 

Ministry has produced as an aid to applying this section.28  

3.2) Who must report? 

Section 14(1) of the CFCSA opens with the phrase “A person who has reason to 

believe…” (emphasis added).   

The person who has reason to believe 

The wording in section 14(1) makes it clear that, if a counsellor believes a child may 

be in need of protection, the resulting duty to report is one that is held or borne by the 

                                                 
27 No such case was found reported in the legal literature as of April 15, 2014.  
28 See in particular the list of on-line publications set out at page 3, above.  
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counsellor. Given this wording, it would be a breach of this legal duty for an employed 

counsellor who is concerned about a child’s health or safety to only report that concern to 

the counsellor’s employer and leave it at that.  

While it is not based upon a breach of the legislative duty to report suspected child 

abuse, a personal injury case from Alberta serves to illustrate that those who are in a 

position to obtain and interpret information indicative of child abuse are the ones who then 

have the responsibility to report.  

In a 1997 case, Brown v. University of Alberta Hospital,29 a mother of a brain-injured 

infant sued a radiologist for negligence. While this case was not decided on the basis of a 

failure of someone to meet their legislative duty to report suspected child abuse, such as is 

set out in section 14(1) of the CFCSA, it does serve to illustrate that the common law 

imposes a legal duty of care on someone in a position to have reported to the authorities.  

In December of 1985, a three-month old infant, (herein baby N), was brought to the 

hospital by her father, S. The child exhibited lethargy and crying. S claimed that baby N had 

fallen out of her high chair. A CT scan revealed a type of hematoma that is usually caused by 

vigorous shaking. Dr. M informed baby N's pediatrician that the CT scan was abnormal, but 

was not of clinical significance. Baby N's condition improved, and she was discharged. In 

early January 1986, S returned to the hospital with the child, claiming that he had fallen 

while carrying her. The child was unconscious, and a CT scan revealed massive brain injury. 

It was later determined that S had caused baby N's injuries on both occasions. 

Among the issues the court had to decide in this case was whether the defendant 

doctor owed the plaintiff a duty of care, if the defendant breached the duty of care, and if 

that breach caused the plaintiff to suffer loss or injury. The court found that a doctor-

patient relationship existed between the defendant doctor and baby N, and thus the 

defendants owed the child and her parents a duty of care. The standard of care was a 

reasonable degree of skill and knowledge, which could reasonably be expected of a normal, 

                                                 
29 Brown v. University of Alberta Hospital, 1997 CarswellAlta 262, 33 C.C.L.T. (2d) 113, 48 Alta. L.R. (3d) 1, 
(sub nom. Brown v. University of Alberta Hospital) 197 A.R. 237, 145 D.L.R. (4th) 63, [1997] 4 W.W.R. 645, 4 
W.W.R. 645, [1997] A.J. No. 298 (ACQB). 
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prudent medical practitioner of similar experience and training. A specialist is held to a 

higher standard than general practitioners. The standard of care applies to diagnosis and 

treatment, and the appropriate standard to be used was with regard to circumstances as 

they existed at the time of the alleged negligence. 

The evidence showed that the admitting physicians, pediatricians, residents, and 

nurses who treated baby N met the standard of care required of them. However, none of 

them were alerted by Dr. M as to the significance of the abnormal CT scan. The evidence 

was that radiologists had the final word in interpreting CT scans. The medical literature in 

1985 showed that there was much awareness at the time that the type of hematoma 

discovered by the CT scan should raise suspicion of child abuse. Dr. M, the radiologist, had a 

duty to ensure that the precise hematoma diagnosis was conveyed to the pediatricians, and 

to indicate its significance. Dr. M’s conduct did not meet the required standard of care. 

The court went on to find that, if Dr. M had communicated that information, it would 

have been likely that, eventually, either the police or social services would have 

investigated. And then it was unlikely that baby N would have been returned to her parents 

before January 5, 1986, and it was therefore also unlikely that S would have abused the 

child before January 5. Therefore, Dr. M.'s breach of care contributed to the shaking of baby 

N before the January 5 incident that caused her injuries. The fact that those injuries might 

have been inflicted later in any event was relevant only to quantum of damages. The court 

found that Dr. M was liable in negligence, but dismissed the actions against the other 

defendants. 

Do not rely on others to report 

Counsellors may work for employers that have policies and procedures in place to 

respond to employee concerns about possible child abuse. But because section 14(1) 

clearly places the duty to make the required report squarely on the shoulders of the person 

who has reason to believe that a child is in need of protection, a counsellor should not hide 

behind the employer and allow, for example, a supervisor or manager to file the report on 

behalf of the counsellor. If the counsellor suspects a child is at risk, then that counsellor 

must personally report directly to the authorities.  
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It is not open for an employer to make policy changes that would vary the clear duty 

to report as set out in section 14(1). Indeed, if a counsellor were charged with an offence of 

failing to report, it would not likely be an adequate defence to claim that he or she was 

simply following the employer’s policy. 

In their useful textbook on social work practice in Canada, Regehr and Kanani point 

out, “[The] common practice for school principals or social workers to report information 

from a teacher or of hospital social workers to report to the health care team is not 

acceptable.”30 This comment applies equally to counsellors who are employed by school 

boards, hospitals, or any other community agency.  

3.3) What is the age range of children protected by this duty?  

Section 14(1) refers to “a child in need of protection.” The question as to the 

circumstances that indicate when a child is “in need of protection” will be discussed under a 

later heading. Here, the concern is a narrower one and can be reframed to read: Who is a 

child that may be in need of protection?   

A person under 19 years of age 

Section 1 of the CFCSA sets out a series of definitions that apply throughout the Act. 

In this opening section, a "child" is defined to “mean a person under 19 years of age and 

includes a youth.”31  

A foetus is not a child 

The wording of sections 13 and 14 does not extend to provide protection to unborn 

children. A 1997 case from the Supreme Court of Canada has made it clear that, without 

clear language within the applicable legislation, child welfare officials cannot protect 

unborn children by employing child protection legislation. In Winnipeg Child & Family 

                                                 
30 C. Regehr and K. Kanani, Essential Law for Social Work Practice in Canada (2nd ed), Toronto, Ontario, Oxford 
University Press, 2009 at page 72. 
31  In turn, section 1 states: " ’youth’ means a person who is 16 years of age or over but is under 19 years of 
age.” 
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Services (Northwest Area) v. G. (D.F.) 32 a pregnant mother was addicted to gluesniffing that 

potentially would cause damage to her foetus. The trial judge ordered the mother taken 

into protective custody by a welfare agency to ensure that she followed a course of 

treatment. That order was set aside on appeal and the mother gave birth to a healthy child 

in the interim. The welfare agency appealed further, but it was dismissed. The SCC 

explained that no power existed in the courts to entertain action before a child's birth and 

to issue an injunction. The only recourse for the authorities was to report the birth of a 

child at risk.  

Discussion 

Specific examples help illustrate the consequences of applying the definition of a 

child to the duty set out in section 14(1), and the interplay between these sections.  

Notable consequences arise in a situation where a counsellor is providing 

counselling services directly to a young person, be this as an individual client or as part of a 

family counselling session. If, during the course of counselling, the counsellor has reason to 

believe that the young person who is a client might be in need of protection, the counsellor 

would then need to check the young person’s age:  for a client who is 19 years or older, the 

counsellor’s duty to report under section 14(1) would most likely not be activated, at least 

not in relation to that client’s particular circumstances.33 

In another scenario, the counsellor is providing counselling services to an adult, and 

– during the counselling sessions – that adult discloses that he had abused someone who it 

appears was younger than 19 years old. If the counsellor knows or even believes that the 

abused child is still less than 19 years of age, then that child would fit within the definition 

of a child under the CFCSA. (It would then remain to be determined whether, according to 

the information the adult client was providing to the counsellor, that child was still in need 

                                                 
32 Winnipeg Child & Family Services (Northwest Area) v. G. (D.F.), 1997 CarswellMan 475,152 D.L.R. (4th) 193, 
31 R.F.L. (4th) 165, (sub nom. Child & Family Services of Winnipeg Northwest v. D.F.G.) 219 N.R. 241, 121 Man. 
R. (2d) 241, 158 W.A.C. 241, [1998] 1 W.W.R. 1, 39 C.C.L.T. (2d) 203 (Fr.), [1997] 3 S.C.R. 925, 39 C.C.L.T. (2d) 
155 (Eng.), 1997 CarswellMan 476, 3 S.C.R. 925, 1 W.W.R. 1, 3 B.H.R.C. 611.  
33 Instead, the counsellor may have a duty to report or warn, based upon the Tarasoff principle; see next 
chapter.  
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of protection. The child might be in a different and improved living situation as a result of a 

past intervention by a child protection worker.)  

On the other hand, if the abused child is now clearly 19 years of age or older, then 

that person would no longer fit within the definition of a child under section 1 of the 

CFCSA. As such, and in relation to that person, the counsellor’s duty to report a child in 

need of protection would not arise.  

However, even if someone who was abused by the counsellor’s client in the past is 

now no longer a child, depending on the circumstances, it may be that other children could 

be at risk. And this possibility raises a second issue the counsellor should consider. 

3.4) Must a particular child be identified? 

In determining whether a child might be in need of protection, it is not necessary for 

the counsellor to name or identify one or more specific children as being at risk. The 

phrasing in section 14(1) is sufficiently broad to encompass any child, in particular a child 

whose name or identity may not even be known to the counsellor. All that is required is 

that it be possible to identify that at least one child is at risk.  

For example, if the adult client speaks in a threatening manner about wanting to 

abduct or harm children, and has not indentified or named a particular child, that threat is 

thus generalized to any child. In such a circumstance, an “unknown” child is nonetheless a 

child who may be in need of protection. In turn, the client’s disclosure of information that 

indicates the client may be a risk to children in general is likely to trigger the counsellor’s 

duty to report under section 14(1). So long as any child is identifiable, this aspect of the 

duty to report has been met. 

In summary, a child who may be in need of protection could be a specific and named 

child, or an identifiable child, or it could be any child who might be at risk, including some 

general group or class of children. However, this wording does not include an unborn child.  
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With this understanding as to what is intended by the phrase “a child” within 

section 14(1), it is useful to then look at the specific types of situations when a child may be 

in need of protection. In other words:  

3.5) What risks trigger this duty? 

As noted above, section 14(1) of the CFCSA uses the phrase “child needs protection” 

and this wording is the starting point for understanding the nature or type of risks that 

would thus trigger a counsellor’s duty to report. The sort of situations when a child would 

be in need of protection are prescribed or defined in section 13 of the CFCSA, which states: 

When protection is needed 
13(1) A child needs protection in the following circumstances: 

(a) if the child has been, or is likely to be, physically harmed by the child's 
parent; 
(b) if the child has been, or is likely to be, sexually abused or exploited by 
the child's parent; 
(c) if the child has been, or is likely to be, physically harmed, sexually 
abused or sexually exploited by another person and if the child's parent is 
unwilling or unable to protect the child; 
(d) if the child has been, or is likely to be, physically harmed because of 
neglect by the child's parent; 
(e) if the child is emotionally harmed by the parent's conduct; 
(f) if the child is deprived of necessary health care; 
(g) if the child's development is likely to be seriously impaired by a 
treatable condition and the child's parent refuses to provide or consent to 
treatment; 
(h) if the child's parent is unable or unwilling to care for the child and has 
not made adequate provision for the child's care; 
(i) if the child is or has been absent from home in circumstances that 
endanger the child's safety or well-being; 
(j) if the child's parent is dead and adequate provision has not been made 
for the child's care; 
(k) if the child has been abandoned and adequate provision has not been 
made for the child's care; 
(l) if the child is in the care of a director or another person by agreement 
and the child's parent is unwilling or unable to resume care when the 
agreement is no longer in force. 

(1.1) For the purpose of subsection (1) (b) and (c) and section 14 (1) (a) but 
without limiting the meaning of "sexually abused" or "sexually exploited", a child 
has been or is likely to be sexually abused or sexually exploited if the child has 
been, or is likely to be, 

(a) encouraged or helped to engage in prostitution, or 
(b) coerced or inveigled into engaging in prostitution. 

(2) For the purpose of subsection (1) (e), a child is emotionally harmed if the child 
demonstrates severe 
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(a) anxiety, 
(b) depression, 
(c) withdrawal, or 
(d) self-destructive or aggressive behaviour. 

 

Obviously, the list of specific circumstances that describe the sorts of situations 

when a child is deemed to be in need of protection, as set out in section 13, is useful in and 

of itself. Counsellors should therefore study this list as it illustrates the broad scope of the 

sort of situations when a child could be in need of protection, thus triggering the 

counsellor’s duty to report.  

Judicial consideration 

There have been many reported cases where BC courts have considered one or 

more of the situations listed in section 13 as the foundation to issue a protection order or 

another related order under the Act. Some of these cases provide useful examples of the 

specific sort of facts that have lead the courts to conclude that a child is in need of 

protection. And, in turn, some of these cases may be examples of the sorts of situations a 

counsellor might run across during counselling, thereby triggering the duty to report an 

actual or potential risk of harm to a child.  

(a) Examples of “physically harmed by the child’s parent” (section 13(1)(a))  

In British Columbia (Director of Family & Child Services) v. G. (D.M.),34 a child was 

found to be in need of protection where she was admitted to hospital with multiple bruises 

and fractures, and – eventually – the child was removed from the caregivers and an interim 

custody order was granted to the Director. In rejecting the mother’s subsequent appeal, the 

reviewing court noted that three experts had agreed at trial that the child’s injuries were 

not accidental, and all agreed that the force applied to inflict such injuries was substantial. 

Another expert testified that there was no medical condition to suggest that child was 

particularly susceptible to such injuries. The trial judge had concluded that other 

caregivers had concealed the identity of the perpetrator. The trial judge had also 

                                                 
34 2007 CarswellBC 656, 2007 BCSC 461, [2007] W.D.F.L. 3824, [2007] W.D.F.L. 3821, [2007] W.D.F.L. 3819, 
[2007] W.D.F.L. 3820, [2007] B.C.W.L.D. 5071, [2007] B.C.W.L.D. 5069, [2007] B.C.W.L.D. 5067, [2007] 
B.C.W.L.D. 5068. 
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considered expert evidence, including a significant search for a possible medical 

explanation for the child’s condition, and there was little basis for arguing that significant 

evidence suggested that the injuries were accidental. 

In British Columbia (Director of Family & Child Services) v. H. (S.),35 a child was 

removed from his mother’s custody shortly after birth. The mother was a drug user with a 

nomadic lifestyle who lived in boats, hotels and trailers, was in a relationship with a history 

of violence, and had not sought prenatal care. In granting a continuing custody order, 

Dhillon J. found that likelihood of harm to the child was such that there was little prospect 

that it would be in the child’s best interests to be returned to the mother. While her 

circumstances had improved since the birth of the child, and she was emotionally 

connected to the child, she had nonetheless failed to accept that there continued to be risks 

to the child’s safety related to her history of drug use and her lifestyle choices. 

In a more recent case, N. v. British Columbia (Ministry of Children & Family 

Development),36 the mother of a child who had been apprehended by the Ministry filed a 

human rights complaint against the Ministry and its officials, alleging they did not take her 

religious beliefs into account in taking steps to remove C, her child, from her care and 

custody. The Ministry applied to strike out that complaint, and – in granting that 

application – the BC Human Rights Tribunal found that N’s complaint against the Ministry 

had no reasonable prospect of success. In particular, the Tribunal found (at para. 36):  

[The Ministryôs] reasons for apprehending C were the report from the police 
about Nôs suicidal ideations and her threat to take C with her. It was only after C 
was already in the Ministryôs care that it learned of the corporal punishment 
issue. 

 

 The Tribunal then noted (at para. 37): 

The materials before me indicate that the Ministryôs concern was not Nôs use of 
corporal punishment per se, but her use of an object to administer that 
punishment. The Ministry was also concerned with the rigidity of Nôs views and 
the anger with which she reacted to the Ministryôs involvement with her family. It 
was these matters which persuaded the Provincial Court, after hearing evidence 

                                                 
35 2006 CarswellBC 3777, 2006 BCPC 486. 
36 2010 BCHRT 290, [2011] B.C.W.L.D. 280, [2011] B.C.W.L.D. 208, [2011] B.C.W.L.D. 139, [2011] W.D.F.L. 10, 
2010 CarswellBC 2989. 
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from N, that the temporary custody order should be continued. I conclude that 
there is no reasonable likelihood that N would be able to persuade a Tribunal 
member to reach a different conclusion after a hearing. 
 
 

In British Columbia (Director of Child, Family & Community Service) v. T. (S.M.),37 

there were four children and the parents had separated. The father agreed to enter into 

alternate measures programs after being charged with assaulting the mother in 2005. 

Later, the children alleged that the father had an explosive temper and used excessive 

physical discipline towards them, including incidents of choking and leg twisting. After an 

investigation, the Director applied for an order that the children were in need of protection, 

which was subsequently granted. The core evidence came not only from the mother but 

from social workers and from the children themselves. The children’s evidence did not 

indicate that they had been coached. Further, the father did not deny applying force 

towards the children, but did not view these incidents as severe. The Court then found that 

the father’s use of force amounted to physical harm sufficient to meet the definition of need 

for protection; his actions exceeded parameters set out by the courts for legitimate 

corrective parental force.  

(b) An example of “sexually abused or exploited by the child’s parent” (section 13(1)(b))  

The cases that apply this section appear to focus more on the potential for sexual 

abuse or exploitation of a child, rather than actual abuse.  

For example, in British Columbia (Director of Family & Child Services) v. F. (E.),38 the 

Director was seeking a continuing custody order for a soon-to-be 17-year-old child named 

A.B. who had special needs due to her diminished mental capacity. The Director also sought 

the continuation of an order prohibiting the father (R.B.) from having contact with the 16-

year-old sister (S.F.). The father was a self-professed nudist, and had been a nudist since 

the age of eight, but the Director’s protection concerns focus on the father’s criminal 

record: sexual abuse of another child, numerous other allegations of sexual improprieties 

with other young girls, and an alleged tendency to be a flasher and a Peeping Tom in front 

                                                 
37 2010 BCPC 145, [2010] B.C.W.L.D. 8865, [2010] B.C.W.L.D. 8864, [2010] W.D.F.L. 5396, [2010] W.D.F.L. 
5392, 2010 CarswellBC 1881. 
38 2003 BCPC 406, 2003 CarswellBC 2931. 
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of teen-aged girls. In finding that the child A.B. was in need of protection, the Court 

commented as follows on circumstances where the criteria for a protection order exist: 

34          Much of the alleged historic sexual abuse by the father was presented 
as hearsay evidence and while hearsay evidence is admissible under section 68, 
the weight given to that evidence must be seriously questioned. One must look at 
the evidence as a whole, and in this case the known evidence about the father is 
very consistent with the hearsay evidence. However, no undue weight will be 
given to that historic hearsay evidence. 

35          For the father, who is a convicted, yet untreated sex offender, to be 
hosing down a 14 year old girl and rubbing her back with the other hand, and 
doing all of this in the presence of the counsellor who is watching, really speaks 
volumes. He seems to be present when neighbourhood girls are having sex 
parties, when they are skinny dipping, and when they are at the bus depot asking 
him for oral sex. This all goes far beyond mere coincidence. 

36          This is not a case where the only complaint is that the father is a self-
professed nudist and has shown his nude body to his children. It is a case where 
he is a convicted sex offender in total denial. He is peeping through windows and 
seems to have a life that is all consumed with sexual thoughts towards 
inappropriately young girls. I find on the balance of probabilities that he is a real 
potential danger to any young girls that may be unfortunate enough to find 
themselves in his sole company. 

37          It is troubling that the mother is unable to see the danger that her 
husband imposes to her teen daughters. That danger is obvious to any objective 
onlooker. 

38          I could say much more, as I have considered all the evidence, but in this 
case, suffice it to say that the child A.B., with her special needs and diminished 
mental capacity, is in need of protection from potential sexual abuse by her 
father. Her mother has repeatedly demonstrated that she is unable to protect her 
daughter from the father. Repeatedly she has promised not to allow him to be 
alone with the girls, yet repeatedly she allows him to be alone with them and on 
occasions allows the father to take them away on lengthy truck hauling trips. She 
allows this to happen because she honestly, but mistakenly believes the father 
poses no risk to her children. 

39          The fatherôs denial of his problems means he will not have a desire to 
get the counselling that he so desperately needs to improve his situation. The 
result is that there is no significant likelihood that the circumstances that led to 
the removal will improve within a reasonable time. 

 

 

(c) Examples of “emotionally harmed by the parent's conduct” (section 13(1)(e))  

Relatively speaking, there are few cases that rely on this provision in section 13(1).  
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In British Columbia (Director of Family & Child Services) v. M. (R.),39 the Director was 

seeking a continuing custody order for a nine-year-old child. In granting the order, the 

court found that the mother suffered from a mental disorder and came from an extremely 

abusive background. She had grown up in a polygamous community near Creston and 

claimed to have been the victim of childhood incest, rape, bestiality and brainwashing. Her 

relationship with that community had caused her considerable anxiety since her teenage 

years, and she had been in several dysfunctional and abusive relationships. Her past 

bizarre parenting had contributed to her two older children choosing not to live with her. 

At the time of the trial she seemed to have her mental health under control, but the court 

found that her mental health will wax and wane such that she would not have the capacity 

to parent the youngest child in the long term. 

On the other hand, in the Ministry’s 2010 guideline, Best Practice Approaches: Child 

Protection and Violence Against Women, the Ministry explains that simply because a child 

reports that he or she has seen or has heard violence occurring between that child’s 

parents or caregivers does not automatically mean that the duty to report in section 14(1) 

CFCSA has thus been triggered. There must be other concerns for the safety or possible 

neglect of that child that would then trigger this duty.40 In addition, simply because a 

woman with children shows up or is residing at a safe house or transition home does not 

automatically mean that a counsellor must then report under section 14. The duty to report 

would be triggered if there were additional information indicating that the child may be at 

risk, such as where a child was physically harmed, sexually abused or neglected.  

(d) An example of a practical limit on situations that might trigger the duty to report  

In H. (P.H.) v. Adams,41 the Supreme Court of BC was dealing with a case where one 

young boy had touched another young boy’s genitals while they were attending a school 

program. The mother then sued the school and the teacher. In dismissing the mother’s 

                                                 
39 2005 CarswellBC 579Ο2005 BCSC 313, [2005] B.C.W.L.D. 2884, [2005] B.C.W.L.D. 2885, [2005] B.C.W.L.D. 
2883, [2005] B.C.W.L.D. 2886, [2005] W.D.F.L. 1904, [2005] W.D.F.L. 1897, [2005] W.D.F.L. 1901, [2005] 
W.D.F.L. 1900. 
40 Ministry of Children and Family Development, Best Practice Approaches: Child Protection and Violence 
Against Women (November 2010), at Appendix 3: Reporting Requirements, page 50. 
41 H. (P.H.) v. Adams, 2001 BCSC 278. 
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claim, the Court observed that, “whether or not the sexual touching of one six-year-old boy 

by another six-year-old boy in a school could be categorized as ‘sexual abuse,’ it is not the 

type of activity contemplated by the child welfare statutes.” As such, the Court found that 

neither the school nor the teachers involved had a legal duty to report such conduct to the 

authorities.  

Harm does not have to be proven 

The examples listed in section 13 also use words that underscore the point made 

above: actual harm to a child does not have to been proven for the duty to report to be 

activated. For example, in section 13(1)(a), if a child is “likely” to be physically harmed, that 

would then trigger the duty to report under section 14(1). This wording also supports the 

point made previously: to trigger the duty to report, it is sufficient for someone to have a 

mere concern that a child might be at risk in the future.  

Reporting new concerns 

It may be self-evident, but it is worth noting that, if a counsellor identifies a second, 

new situation where a child is again in need of protection, then the duty to report would 

again be triggered and the counsellor should make a second report providing information 

about the second situation. This would be necessary even if the counsellor knew that 

someone else had already filed an earlier report. In effect, information about a second 

situation where a child may be in need of protection simply triggers the duty a second time.  

Not an exhaustive list 

The list in section 13(1) of the specific situations when a child is deemed to be in 

need of protection is not exhaustive. There could well be other situations that are not 

prescribed by the examples set out in section 13(1) that would nonetheless still trigger the 

duty to report under section 14(1).  

Dual purpose 

The examples that are listed in section 13(1) are used for more than identifying the 

situations when someone has a duty to report under section 14(1). This list of situations is 
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also applied in other provisions of the CFCSA for the purposes of defining the steps that can 

be taken if a Ministry official later finds that a child is in fact in need of protection.  

For example, under section 17(1) of the CFCSA, the court may make an order to give 

a director access to a child if the court finds that there are reasonable grounds to believe 

that the “child needs protection.” The use of this phrase in this section imports the specific 

examples of when a child is deemed to be in need of protection as listed in section 13. 

However, unlike the application of this phrase in activating the duty to report in section 

14(1), the triggering event for the court to be able to grant an order under section 17(1) 

must meet the higher and more objective legal standard that is created by the phrase 

“reasonable grounds to believe.”  

The phrase “child needs protection” is also used in a number of other sections 

throughout the CFCSA. In section 20(2) it is used to describe the result of an investigation 

that may lead to a family conference. Section 29.1(1) uses this phrase as the criteria to 

grant a court order that would give the director the power to supervise a child’s care. And it 

is used in section 30 as one of the factors giving the director the authority to remove a child 

from an immediate danger. 

Summary 

In its handbook, Responding to Child Welfare Concerns: Your Role in Knowing When 

and What to Report, the Ministry provides information that can help counsellors recognize 

when child abuse or neglect has occurred (or is likely to occur), which, in turn, would then 

trigger a legal duty to report. All counsellors should study this useful guidance as an aid in 

their clinical practices.  

That said, the list of situations that have been deemed under section 13 to constitute 

circumstances when a child is in need of protection is also useful framework to help 

counsellors identify situations that can then trigger the counsellor’s duty to report under 

section 14(1). While not an exhaustive list, it nonetheless provides the most likely or 

common examples of when a child may be at risk.  
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3.6) What must a counsellor believe before reporting? 

The use of the phrase “reason to believe” in section 14(1) describes the nature of the 

counsellor’s assessment or thought process when considering the information that 

counsellor has obtained about a child’s particular circumstances. This phrase is a key 

element in the way this legal duty has been framed within the CFCSA, and it sets a 

particular legal threshold that a counsellor would have to meet before this duty to report 

would be triggered. In brief, if a counsellor does not have a “reason to believe” that a child 

is in need of protection, then the counsellor’s duty to report would not be activated.42 So, 

the next legal issue to consider is what is meant by the phrase “reason to believe”?  

Presumption of consistent expression  

The phrase “reason to believe” has not been defined under the CFCSA, nor do other 

provisions in the Act help to explain its legal significance. As such, it is necessary to 

consider the common law to ascertain how this phrase has been used in other legislation: 

in particular, how the courts have interpreted this phrase in legislative contexts that would 

be similar to how this phrase is used in section 14(1) of the CFCSA.  

To do this, the law employs what is known as a presumption of consistent expression. 

This means that, unless a contrary meaning is explicitly stated, a word or phrase used in 

one statute is presumed to have the same or a consistent meaning in other statutes that 

also use that same word or phrase. This analysis works best when the statutes have similar 

subject matter.43 By considering how courts have interpreted the use of this phrase in other 

statutes, we can apply those other judicial interpretations to understand the use of this 

phrase within section 14(1). 

                                                 
42 In their article, “A Misunderstanding Regarding the Duty to Report Suspected Abuse,” 5:2 Child 
Maltreatment 190 (May 2000), T. Foreman and W. Bernet reviewed American literature on professionals and 
the circumstances when they are required to report child abuse. Because most of the US legislation does not 
require reporting unless there is a “suspicion of abuse,” these professionals are not required to report abuse 
allegations if they themselves do not suspect that the alleged abuse occurred. The authors encourage 
professionals to report abuse, but not to make unnecessary reports out of confusion and misinformation. 
43 Sullivan, R. Sullivan on the Construction of Statutes (5th ed), Canada: LexisNexis Butterworths, 2008, at 214-
216.  
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Use of “reason to believe” in other statutes 

The phrase “reason to believe” is used in a few other BC statutes and a number of 

other statutes across Canada. Unfortunately, there have been few reported decisions where 

a court has had an opportunity to comment on the meaning, scope or limits of this 

particular phrasing. But, considering the few reported cases and applying the presumption 

of consistent expression, we can gain some appreciation for the intention behind the use of 

this phrase as it is used within section 14(1) of the CFCSA.  

In a 2007 case, Western Forest Products Inc. v. Sunshine Coast,44 the local board of 

health (LBH) for the Sunshine Coast Region had issued an order against Western Forest 

Products under the Health Act.45 In considering the merits of the forest company’s 

challenge to that order, the BC Supreme Court had to consider the use of the phrase “reason 

to believe” as it appeared in section 59(1)(b) of the Health Act, which reads (emphasis 

added): 

59 (1) Subject to subsection (1.1), a local board may make an order under this 
section if any of the following apply: 
é. 

 (b) the local board has reason to believe that a health hazard exists; é 

 

Referring to an earlier case from the Federal Court of Appeal,46 the BCSC explained 

that the use of the phrase “reason to believe” in BC’s Health Act “means that the LBH must 

have sufficient credible information to give rise to a bona fide belief that a health hazard 

exists.”  

At para. 15 the Court observed (emphasis added): 

15          In accordance with s. 59(1.3)(b), the LBH provided reasons for the 
issuance of the Order. The reasons do not clearly set out the legal standard 
applied by the LBH in its consideration of the language contained in s. 59 of the 
Act. However, in paragraph 8 of the reasons the LBH states: "In the face of 
uncertainty about the scientific basis of a significant threat to health or safety, 

                                                 
44 Western Forest Products Inc. v. Sunshine Coast (Regional District) 2007 CarswellBC 2412,Ο2007 BCSC 1508, 
[2008] B.C.W.L.D. 3621, [2008] B.C.W.L.D. 3556, 93 Admin. L.R. (4th) 163. 
45 Health Act, R.S.B.C. 1996, c. 179. 
46 Barcode Systems Inc. v. Symbol Technologies Canada ULC, 2004 FCA 339, [2005] 2 F.C.R. 254. 

http://canada.westlaw.com/find/default.wl?serialnum=2005274665&rs=WLCA10.06&ifm=NotSet&fn=_top&sv=Split&pbc=78D90204&ordoc=2013609218&findtype=Y&db=6407&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawPro
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principles of prudent avoidance may justify taking steps to protect public safety." 
Western argues that this language implies that the LBH was prepared to issue an 
order without having sufficient credible information that would give rise to a bona 
fide belief that a health hazard exists. Rather, it appears that the LBH was 
prepared to issue an order where there was merely some risk of the existence of 
a health hazard. 

 

Section 59(1) of the Health Act uses the phrase “reason to believe” as the threshold 

for the sort of information that a local board of health (LBH) must have before it can issue 

an order. In contrast, section 14(1) of the CFCSA uses the same phrase as a threshold to 

trigger a duty to report, leaving it to the authorities to take further action. Despite this 

difference, the judicial commentary on the quality of the information that is needed and the 

resulting type of “belief” that a LBH must hold is instructive when considering the sort of 

information and belief that would trigger a counsellor’s duty to report.  

Extrapolating from this case, one can conclude that – in order to meet the threshold 

of having a “reason to believe” – the sort of information a counsellor would need under 

section 14(1) of the CFCSA would have to be “sufficient” and “credible” to support a belief. 

This does not mean that a counsellor must have a great deal of evidence, only that the 

counsellor must have some information from a credible source that would sustain the 

counsellor’s resulting belief that a child is in need of protection.  

In a reported 1986 labour arbitration decision, the issue before the arbitrator was 

whether an employee could refuse to work pursuant to the right to refuse unsafe work 

provisions of what was then section 23(3) of Ontario’s Occupational Health and Safety Act.47 

That section read (emphasis added):  

23(3) A worker may refuse to work or do particular work where he has reason to 
believe that,  

(a) any equipment, machine, device or thing he is to use or operate is 
likely to endanger himself or another worker; 
(b) the physical condition of the work place or the part thereof in which he 
works or is to work is likely to endanger himself; or 
(c) any equipment, machine, device or thing he is to use or operate or the 
physical condition of the work place or the part thereof in which he works 

                                                 
47 Occupational Health and Safety Act, R.S.O. 1980, c. 321. 
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or is to work is in contravention of this Act or the regulations and such 
contravention is likely to endanger himself or another worker. 
 

 
The issue before the arbitrator was whether the nature of the worker’s “reason to 

believe” was to be measured by an objective standard48 or whether it should be viewed in 

the context of the worker’s own personal and likely more subjective understanding of the 

situation. In particular, the arbitrator explained: 

[The] basis upon which an employee is entitled under the Act to refuse to perform 
an assigned task is initially that the employee have "reason to believe" the work 
is unsafe. Those words, as the jurisprudence has long made clear, establish a 
test that is subjective in nature. See, for example, Beachvilime Ltd., 16 L.A.C. 
(3d) 22 (Palmer), at page 29. After management has taken steps to investigate or 
remedy the situation, however, the requirement for continued refusal becomes 
"reasonable grounds". It is now accepted that the term "reasonable grounds" 
establishes an objective test, in the same way as the term "reasonable cause" 
did under the predecessor legislation. 
 
 

A worker’s right to refuse unsafe work based on the subjective “reason to believe” is 

analogous to a counsellor’s duty to report a child in need of protection, and is perhaps 

closer to the standard that a local board of health has to apply in issuing an order under the 

Health Act. As such, this Ontario arbitration case provides guidance as to what is a “reason 

to believe” in practice, so applying that reasoning suggests that when a counsellor is 

considering the risk to a child, the counsellor does not need to employ a full-blown risk 

assessment. In other words, the counsellor’s decision-making process would probably not 

have to meet the objective or reasonable-person legal standard: Would the average person, 

having regard to their general training and experience, and exercising normal and honest 

judgment, have a reasonable cause to believe that the circumstances constituted a risk to a 

child? 

                                                 
48 An objective standard for evaluating risk in this context is also referred to as the reasonable person 
standard. This is a legal fiction of the common law that judges hold up as a standard against which to evaluate 
any particular person’s conduct or behaviour. The objective standard can be framed in the context of an 
occupational safety work refusal situation by asking: “[In] considering whether an employee had reasonable 
cause to refuse to work in a given situation, this Board must ask itself whether the average employee at the 
work place, having regard to his general training and experience, would, exercising normal and honest 
judgment, have reason to believe that the circumstances presented an unacceptable degree of hazard to 
himself or to another employee.” Inco Metals Co., [1980] OLRB Rep. July 1981 at para. 59. 
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Instead, the sufficiency of the information that would trigger a counsellor’s duty to 

report under section 14(1) would likely be assessed on the basis of a more subjective legal 

standard, which a court might frame by asking, Taking into consideration the counsellor’s 

particular circumstances, his or her specific training and experience and the information 

available to that counsellor at the time, did the counsellor have a reason to believe that the 

circumstances might constitute a risk to the child? 

It follows that a counsellor’s duty to report may be activated by minimal but 

plausible information, where the counsellor assesses that information based upon what 

may be the counsellor’s own subjective appreciation of risk. As will be explained in more 

detail below, the Ministry’s information pamphlets direct persons who make section 14(1) 

reports to provide fairly basic information. The Ministry would then take that information, 

gather additional facts, undertake its own and more detailed risk assessment, and then 

make the critical decision as to whether the child was in actual need of protection. If that 

in-depth risk assessment identified that a child was in need of protection, the Ministry 

would then have to ascertain what corrective steps should then be taken in the particular 

circumstances, based upon the tools set out in later sections of the CFCSA.  

Comparison of phrases from other child protection statutes 

While most Canadian jurisdictions have within their statutes some form of a duty to 

report when a child is in need of protection, the language used in these statutes is not 

identical.49 Indeed, the various statutes use different words or phrases to set the threshold 

for describing when someone must act on their belief and make a report.  

A number of jurisdictions appear to import the reasonable person test (the objective 

standard) as the foundation for someone having a belief that would then trigger their duty 

to report: 

                                                 
49 According to C. Regehr and K. Kanani, Essential Law for Social Work Practice in Canada (2nd ed), Oxford 
University Press, at page 72, the Yukon Territory is the only jurisdiction that does not have an expressed 
mandatory reporting requirement. Instead, it grants civil immunity to those who report child abuse in good 
faith.  
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¶ Alberta uses the phrase “has reasonable and probable grounds to believe” in its 

legislation:50  

¶ the phrase “has reasonable grounds to believe” is used in the legislation from 

Saskatchewan51 and Quebec;52 and 

¶ Manitoba uses the phrase “where a person has information that leads the person 

reasonably to believe.”53 

In a few jurisdictions, the triggering phrase appears to apply a subjective standard 

that is more like BC’s “reason to believe”: 

¶ Ontario’s legislation uses the phrase: “has reasonable grounds to suspect”;54 

¶ New Brunswick’s legislation uses the phrase “has information causing him to 

suspect.”55  

These different statutory formulations as to what sort of belief would trigger a duty 

to report are from other jurisdictions and do not set precedents that must be followed in 

BC. However, it is instructive to see that some provinces, like BC, have adopted what 

appears to be a lower or more subjective threshold where merely “to suspect” could 

activate the duty to report. The requirement that someone must merely suspect a child may 

be in need of protection appears to be what was intended by the phrase “reason to believe” 

as it is used in section 14(1) of BC’s legislation.  

What is the standard a court must apply to intervene? 

The duty set out in section 14(1) is focused on mandatory reporting. This duty does 

not require a thorough assessment of the risks to the child in question. A further 

assessment of actual risk is a separate and distinct process and is governed by different 

provisions of the CFCSA and applicable judicial interpretations.  

                                                 
50 Child, Youth and Family Enhancement Act, RSA 2000, c. C-12, s. 4. 
51 Child and Family Services Act, SS 1989-90, c. C-7.2, s. 12. 
52 Youth Protection Act, RSQ, c. P-34.1, s. 39. 
53 Child and Family Services Act, CCSM c. C80, s. 18. 
54 Child and Family Services Act, 1984, RSO 1990, c. 11, s.72. 
55 Family Services Act, SNB 1980, c. F-2.2, s. 30. 
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The low threshold for the duty to report in section 14(1) makes sense in light of the 

wording in section 17(1) of the CFCSA, which imposes a higher threshold. Section 17(1) 

gives the court authority to make an order authorizing a director to do various things, such 

as enter premises to search for a child, require persons to disclose information about the 

location of a child, require persons to allow a director to interview the child, or take the 

child for a medical examination. The threshold for the quality of information that the 

director must provide in order to convince the court to issue an order under section 17(1) 

is framed as requiring the court to find that “there are reasonable grounds to believe a child 

needs protection.”  

As indicated by past judicial interpretations, the phrase “reasonable grounds to 

believe” is the objective standard for assessing information. As such, this phrasing creates a 

much higher evidentiary standard to justify a court order under section 17(1) than the one 

that applies to the type of information that someone like a counsellor needs to consider 

before the duty to report is activated under section 14(1). Thus, it is clear that the phrase 

“reason to believe” in section 14(1) imports a lower threshold to trigger the duty to report.   

Quality of information to form a belief 

A consideration of the reported cases also makes it clear that the duty counsellors 

(and all persons) hold by virtue of section 14(1) does not require them to obtain complete 

information. As just explained, the phrase “reason to believe” does not require counsellors 

to pursue all avenues of inquiry and undertake as thorough a risk assessment as would be 

required, for example, by a Ministry child protection worker who may be considering 

applying to the court for a protection order under section 17(1).  

Instead, section 14(1) requires counsellors and other persons to simply have some 

credible information that in turn would be sufficient to support a concern or even a 

suspicion that a child is in need of protection. The phrase “reason to believe” does not 

require counsellors to obtain complete information to then support a reasonable belief. The 

Ministry’s own publications support this interpretation. 
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Starting on page 5 of its publication, Responding to Child Welfare Concerns: Your Role 

in Knowing When and What to Report, the Ministry discusses the sort of warning signs of 

child abuse or neglect that are likely to trigger the duty to report. In doing so, the Ministry 

explains (emphasis added): 

Children who are abused or neglected almost always show signs of what they 
have been going through. Some of the most common signs are listed below. 
These are warning signs. They do not always mean that abuse or neglect is 
happening. But if you do see these signs, you should be concerned.  
 
 

This publication provides a number of examples of physical warning signs, as well 

as signs of potential behaviourial problems. This list indicates that no great deal of 

information is required to activate a counsellor’s duty to report.56 Indeed, on page 8, the 

Ministry advises: 

You do not need proof. Just report what you know. 
 
If you are not sure, or if you have questions, or if you think someone else has 
already made a report, you should still call the Helpline. 
é 
 
ñReason to believeò means that, based on what you have seen, or information 
you have, you believe a child could be at risk. 
 

Summary 

A “reason to believe” in section 14(1) of the CFCSA is the key test that triggers the 

duty to report a child in need, and that phrase has two inter-related elements. The first 

speaks to the amount, type or nature of information that is to be assessed (the “reason”). 

The second is the level or type of assessment that needs to be made of that information, 

which would then lead to a conclusion (the “belief”). While these two elements can be 

considered separately, in reality they are intimately linked. When applied together, they 

help to explain the legal standard or threshold that has been created by this phrase.  

                                                 
56 On page 7 of this publication, the Ministry also provides useful guidance on what a counsellor should do if – 
for example – a child tells the counsellor that they have been abused or neglected.  
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Judicial consideration of the phrase “reason to believe” in other legislative contexts 

indicates that a counsellor’s resulting belief about a risk to a child would not be assessed on 

the reasonable person (objective) legal standard. Instead, the counsellor’s assessment and 

resulting belief would be measured against a more subjective legal standard.  

This means that the counsellor’s duty to report could be activated if the counsellor 

has only one or two pieces of specific information that, in turn, simply generates a concern 

or a suspicion that something is wrong. The information the counsellor obtains does not 

have to prove that actual abuse or neglect occurred to a child. Past court decisions indicate 

that the information a counsellor obtains could suggest only that there might be some risk 

that a child may be in need of protection. The resulting belief does not have to be supported 

by complete information as part of a thorough risk assessment.  

The wording of other provisions of the CFCSA setting out the corrective measures 

that can be employed to assist a child in need of protection make it clear that it is up to the 

child protection authorities to do a more thorough and legally defensible risk assessment 

before they could then pursue those corrective or prevention actions. The Act does not 

direct persons who are required to report their concerns to undertake such higher-level 

risk assessments.  

The low level of risk assessment that triggers the counsellor’s duty to report under 

section 14(1) is also reflected in the Ministry’s various publications, although not expressly 

so. Indeed, rarely does the Ministry use the actual wording of section 14(1) to explain the 

amount or quality of information that is required, or the nature of the risk assessment that 

should be done to activate the duty to report. Instead, the Ministry describes the cognitive 

elements (i.e. reason to believe) of the duty to report in these terms (emphasis added): 

¶ “If you think a child is being abused or neglected, you have the legal duty to report 

your concern…” 

¶ “If you have reason to suspect that a child has been, or is likely to be, at risk for abuse 

or neglect, you have a duty to report your concern….” 
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Finally, if a counsellor is not sure that the information they have obtained or the 

analysis of that information is sufficient to trigger the duty to report under section 14(1), 

the counsellor can simply phone the Helpline and discuss their concerns anonymously and 

without revealing client details. If the child protection officer who the counsellor speaks to 

then advises the counsellor that it appears a child may in fact be at risk, the counsellor’s 

legal duty would then be activated. At that point, the counsellor could then go further and 

disclose more revealing information about the identity of the child and the particular 

circumstances.  

As explained by Regehr and Kanani:57 

[Vague], unsubstantiated, or less serious concerns can provide an opportunity for 
consultation with child welfare professionals and may not lead to an investigation. 
That is, when in doubt, it is advisable to call the intake department of a local child 
welfare authority and ask whether the information acquired is reportable and 
what options exist. 

 

3.7) How promptly must a counsellor report? 

Section 14(1) of the CFCSA requires that, when someone has a reason to believe that 

a child may be in need of protection, they must “promptly” report their concern to the 

authorities. As has been the case for many elements of the duty to report, the Act is silent as 

to what exactly “promptly” means.58 It is not clear if it mean “immediately” or “as soon as 

practicable” or “as soon as reasonably possible.” 

As section 14(1) of the CFCSA has not been judicially considered, we have no 

guidance as to how the courts would view the timeliness of a report that must be made to 

thus meet the “promptly” requirement of this duty to report. However, and again 

employing the statutory interpretation rule that presumes consistent expression, we can 

consider how this word has been interpreted in other sections or even other statutes.  

                                                 
57 Supra, footnote #30, at page 72. 
58 The word “promptly” is also used in two other sections of the CFCSA. In section 16(1.1)(a), it describes 
how quickly a director who received a report about suspected child abuse or neglect must refer that report to 
the director who would then assess that information before deciding what corrective action, if any, should be 
taken. Later, in section 31(1), this word is used to define the timing for when a director who has removed a 
child must then make reasonable efforts to notify each parent of that child about the child’s removal. 
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Use of “promptly” in other statutes 

The word “promptly” appears in many different statutes, and has thus been given 

considerable judicial interpretation. Cases where this word describes the timing of an event 

that would be similar to reporting suspected child abuse are instructive. 

For example, in a criminal law case from Alberta’s Provincial Court, R. v. 

Angelovski,59 Johnson J. had to consider the use of the word “promptly” as is appears in the 

Canadian Charter of Rights and Freedoms (emphasis added): 

I agree with Judge Allen [in R. v. Perret (2007), 2007 CarswellAlta 1236, 2007 
ABPC 258 (Alta. Prov. Ct.)] that ñpromptlyò [in s. 10(a) of the Canadian Charter of 
Rights and Freedoms] does not import the same degree of immediacy as a term 
such as ñforthwith.ò 
 
é 
 
ñPromptlyò does not mean immediately. Under appropriate circumstances, the 
passage of [two minutes] (and even more) might be within the parameters of s. 

10(a). The analysis is entirely contextual. 

 

 
And in another criminal case from Alberta, R. v. Perret,60 Allen J. also commented on 

the meaning of “promptly” within the Charter (emphasis added): 

Terms such a ñforthwithò and ñwithout delayò are words whose ordinary meaning 
imply ñimmediacy.ò ñPromptlyò is a term that does not, of itself, imply the same 
degree of ñimmediacy.ò The term ñas soon as practicableò seems to imply a 
weighing of circumstances to determine compliance ... the ordinary usage of the 
term ñpromptlyò would seem to imply the same. 
 

 

In a BC criminal case, R. v. Pruessmann,61 the use of the word “promptly” in section 

10(a) of the Charter was again considered: 

Section 10(a) [of the Charter of Rights and Freedoms] provides that where a 
person is arrested or detained, that individual must be told the reasons for the 
arrest or detention in a prompt manner. In R. v. Nguyen, [2008] O.J. No. 219 
(Ont. C.A.), the Ontario Court of Appeal summarized the law regarding the 

                                                 
59 R. v. Angelovski, 2007 ABPC 316, 2007 CarswellAlta 1501, [2007] A.J. No. 1225 at para. 40. 
60 R. v. Perret (2007), 424 A.R. 223, [2008] 3 W.W.R. 717, [2007] A.J. No. 1034, 84 Alta. L.R. (4th) 180, 2007 
ABPC 258, 2007 CarswellAlta 1236 at para. 71. 
61 R. v. Pruessmann, 2009 CarswellBC 219, 2009 BCPC 31, [2009] B.C.J. No. 169 at para. 91. 

http://canada.westlaw.com/find/default.wl?serialnum=2014089032&rs=WLCA10.06&ifm=NotSet&fn=_top&sv=Split&pbc=B21CA369&db=5471&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawPro
http://canada.westlaw.com/find/default.wl?serialnum=2013224394&rs=WLCA10.06&ifm=NotSet&fn=_top&sv=Split&pbc=B21CA369&db=5471&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawPro
http://canada.westlaw.com/find/default.wl?serialnum=2013224394&rs=WLCA10.06&ifm=NotSet&fn=_top&sv=Split&pbc=B21CA369&db=5471&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawPro
http://canada.westlaw.com/find/default.wl?serialnum=2018100744&rs=WLCA10.06&ifm=NotSet&fn=_top&sv=Split&pbc=B21CA369&db=5472&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawPro
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informational component of s. 10(a) ... the use of the word ñpromptlyò in section 
10(a) is subtly different from the phrase ñwithout delayò in section 10(b). The term 
ñpromptlyò is a positive term which means ñimmediatelyò (paras. 16-22). 

 
 

The context of the use of the word “promptly” or the legislative purpose behind 

using that word in a particular fashion is of critical importance in understanding its 

meaning, as was explain in detail by the BC Supreme Court in R. v. Ryan (emphasis 

added):62 

The precise meaning of ñpromptlyò in the context of s. 10(a) [of the Canadian 
Charter of Rights and Freedoms, 1982, c. 11] may be difficult to determine ... the 
interests that s. 10(a) are meant to protectðincluding the provision of a detained 
person with the opportunity to make an informed choice about how to conduct 
herself in the presence of the detaining officerðlead to the conclusion that 
ñpromptlyò is meaningful inasmuch as it provides the detainee with the reasons 
for her detention before she submits to an investigation that has serious legal 
consequences. 
é 
 
It is my view that the meaning of promptly in s. 10(a) of the [Canadian Charter of 
Rights and Freedoms] must be understood with reference to the twin purposes 
underlying the section that were laid out at paragraph 26 of [R. v. Evans (1991), 
[1991] 1 S.C.R. 869 (S.C.C.)] and which are: the notion that one is not obliged to 
submit to an arrest if one does not know the reasons for it, and as an adjunct to 
the right to counsel conferred by s. 10(b) of the Charter. 
 
In my view, there is nothing in either of these purposes that requires a s. 10(a) 
warning to be given as the first thing a police officer says to the detainee. In 
cases of investigative stops such as in the case at bar, what is required is for the 
warning to be given with reasonable promptness with reference to all of the 
circumstances and, at the latest, upon forming the opinion that the ability of the 
detainee to drive a motor vehicle is impaired, provided the officer has established 
sufficient control of the situation to ensure the safety of the driver, the officer, and 
other members of the public. 
 
The factors to consider in determining what constitutes prompt information in the 
circumstances include the reasons for the stop, the matter being investigated, 
and the opportunity the officer has to assess the situation. 

 

                                                 
62 R. v. Ryan (2008), 71 M.V.R. (5th) 94, 174 C.R.R. (2d) 64, 2008 CarswellBC 1484, 2008 BCSC 938, [2008] 
B.C.J. No. 1359  at paras. 44, 47 to 49.  

http://canada.westlaw.com/find/default.wl?serialnum=2016563052&rs=WLCA10.06&ifm=NotSet&fn=_top&sv=Split&pbc=B21CA369&db=5665&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawPro
http://canada.westlaw.com/find/default.wl?serialnum=2016563052&rs=WLCA10.06&ifm=NotSet&fn=_top&sv=Split&pbc=B21CA369&db=5665&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawPro
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Summary 

In the context of section 14(1), it is reasonable to conclude that the use of the word 

“promptly” sets a very short period of time between the moment when a counsellor (or 

anyone) has a concern, suspicion or belief that a child is in need of protection and the point 

in time when the counsellor must then report that belief to the authorities.  

This does not mean, however, that a counsellor must stop everything he or she is 

doing and dial the Helpline immediately after the counsellor forms a belief or becomes 

concerned. Depending on the circumstances, the counsellor may be justified in completing 

a clinical session, for example, and reflecting on the information that was given, and then 

phoning the Helpline as soon as practical after the counsellor concludes that he or she has a 

legitimate concern that a child may be at risk. In such a scenario, this could take several 

minutes if not longer.  

On the other hand, if the risk to the child appears to be serious and is either 

occurring in the present time or is likely to occur in the near future, the counsellor’s duty to 

report may become more immediate. Indeed, in its publications, the Ministry emphasizes 

the point that if a child is in immediate danger, then the counsellor (or anyone) should 

immediately call local police or phone 911.  

In brief, there will be some situations where making a report under section 14(1) 

“promptly” means making it immediately; in other situations, it could be done later, when it 

would be reasonably possible for the counsellor to phone the Hotline.  

3.8) How should the counsellor report? 

Section 14(1) of the CFCSA requires that, when someone has a reason to believe that 

a child may be in need of protection, they must promptly report their concern to the 

authorities. Again, the Act is silent as to what “report” means in this context, and because 

section 14(1) of the CFCSA has not been judicially considered, we have no guidance from 

the courts as to how a report should be made.  
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However, given that the Ministry operates an emergency telephone system to 

receive verbal reports and actively promotes this approach, then clearly it would be 

acceptable if a counsellor simply reported his or her concerns by phone to the child welfare 

worker at the other end of the line. Further, if there is urgent need to protect the child who 

is at risk, taking the time to prepare a written report and then fax, email or mail it to the 

Ministry might be entirely inappropriate in the circumstances.   

Giving an oral report to a child welfare worker should therefore be a counsellor’s 

first step. The Ministry officials may then ask the counsellor to follow up with a more 

detailed written report.   

3.9) What information should the counsellor disclose? 

The CFCSA is silent as to the sort of information that a counsellor should include in a 

report given under section 14(1). No details are set in the companion Child, Family and 

Community Service Regulation,63 even though this regulation does prescribe the sort of 

information that is required in other contexts, as in an application for a court order. 

The courts have not considered this issue. On the other hand, at pages 8 to 9 of its 

booklet, Responding to Child Welfare Concerns: Your Role in Knowing When and What to 

Report, the Ministry states: 

What to expect when you make a report 
The person you speak to will be a child welfare worker, specially trained in 
responding to reports of child abuse and neglect. The child welfare worker will 
ask you for basic information, such as: 
1. The childôs name, age and location  
2. Any immediate concerns for the childôs safety  
3. Why you think the child is at risk  
4. What the child has said  
5. Any info about the childôs parents and/or the alleged offender(s) 
6. Whether any other children may be affected 
7. Whether the child has any disabilities or speaks a language other than 

English  
8. The names of other people or agencies involved with the child and/or family.  

Do not wait until you have all this information. Just tell the child welfare worker 
what you know. They will also ask for your name and phone number, and how 

                                                 
63 Child, Family and Community Service Regulation, B.C. Reg. 527/95. 
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you know the child. If you do not want to give your name or phone number, that 
is okay. If you do, every effort will be made to keep your name confidential. 

 

At its website on reporting child abuse, the Ministry also explains what information 

should be provided:64 

What to report 
You need not have details or proof prior to calling. But you will be asked for as 
much information about the concern as you can provide. This will include; 

¶ Your name and phone number (although you may call anonymously if you 
prefer) 

¶ relationship to child 

¶ any immediate concerns about the child's safety; 

¶ the location of the child; 

¶ the child's age; 

¶ information on the situation including all physical and behaviourial 
indicators observed; 

¶ information about the family, parents and alleged offenders; 

¶ the nature of the child's disabilities, if any; 

¶ the name of a key support person; 

¶ other child(ren) who may be affected; 

¶ information about other persons or agencies closely involved with the 
child and/or family; 

¶ and any other relevant information concerning the child and/or family 
such as language and culture. 

 

While not legally binding on a counsellor, the Ministry’s guidelines describe the type 

of information a counsellor should expect to provide to the authorities. That said, it should 

be noted that a counsellor does not need to be able to provide all of the suggested details. 

Indeed, the counsellor may only be aware of some of this information. What a counsellor 

should be prepared to disclose is the information that caused the counsellor to suspect or 

have a reason to believe that a child was in need of protection.   

It is worth emphasizing again that the counsellor can contact the Helpline and start 

the process by giving information that does not disclose identities or breach any 

confidences. As the dialogue continues with the Ministry official, however, the nature and 

scope of the information the counsellor would then have to provide may become more 

                                                 
64 Source: http://www.mcf.gov.bc.ca/child_protection/reportabuse.htm; accessed July 22, 2010.  

http://www.mcf.gov.bc.ca/child_protection/reportabuse.htm
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extensive and detailed. The effect of any resulting breaches of client confidentiality will be 

discussed in more detail later in this commentary.   

3.10) Who should receive the report? 

The wording of section 14(1) requires that a counsellor whose duty to report has 

been triggered must promptly report the matter “to a director or a person designated by a 

director.”  

Reporting to a designated director 

Section 1 of the CFCSA states: “‘director’ means a person designated by the minister 

under section 91.” In turn, section 91 of the Act provides (in part): 

Designation of directors 
91(1) Subject to the regulations, the minister may designate one or more persons 
as directors for the purposes of 

(a) any or all of the provisions of this Act, or 
(b) a provision of another Act that contains a reference to a director under 
this Act. 

(2) A designation under subsection (1) must be in writing and may include any 
terms or conditions the minister considers advisable. 

 

 Presumably, various ministry officials have been designated by the Minister under 

section 91 of the CFCSA for the purposes of receiving reports made under section 14(1). 

However, the Ministry’s website provides no information about these prescribed 

designations. Such designations need not be posted, although even if they were posted, that 

would not end the matter. This is because Section 92 of the Act allows a designated director 

to delegate the powers of a director:  

Director's power to delegate 
92(1) Subject to the regulations, a director may delegate to any person or class 
of person any or all of the director's powers, duties or functions under this Act. 
(2) A delegation of the powers, duties or functions of a director must be in writing 
and may include any terms or conditions the director considers advisable. 
 

 
The Ministry’s website does not contain information about director delegations that 

are allowed by section 92(2) of the Act. However, that does not mean that a director has 
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not in fact delegated the report receiving function under section 14(1) to other Ministry 

staff. Indeed, it appears such delegations have in fact been made.  

Reporting to designated persons 

The other persons to whom a counsellor could report under section 14(1) would be 

those who are “designated by a director.” Again, the Ministry’s website does not identify 

persons specifically designated by a director to receive reports under section 14(1). 

However, this again does not mean that a director has not in fact designated such persons 

(as opposed to delegating director powers to them). The Ministry’s website and 

publications contain information that suggests this designation has been done.  

Ministry guideline 

At page 8 of its publication, Responding to Child Welfare Concerns: Your Role in 

Knowing When and What to Report, the Ministry advises: 

If a child tells you they have been abused or neglected ï or if you have a reason 
to believe a child is being harmed ï call your local child welfare worker. There is 
contact information available on page 12. If it is after hours or you are not sure 
who to call, phone the Helpline for Children at 310-1234. 
é 
 
The call is free. You do not need an area code. And you can call 
any time of day or night. 
 
 

The Ministry’s website, at the page on reporting child abuse,65 provides more detail:  

How to report 
Report to a child protection social worker in either a Ministry of Children and 
Family Development office, or a First Nations child welfare agency that provides 
child protection services. 
 
Monday to Friday, 8:30 a.m. to 4:30 p.m., call your local district office (listed in 
the blue pages of your phone book). 
 
Monday to Friday, 4:30 p.m. to 8:30 a.m. and all day Saturday, Sunday and on 
statutory holidays, call the Helpline for Children. Dial 310-1234 (no area code 
needed). 

 

                                                 
65 Source: http://www.mcf.gov.bc.ca/child_protection/reportabuse.htm;  accessed July 22, 2010.  

http://www.mcf.gov.bc.ca/child_protection/reportabuse.htm
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The Ministry also provides at its website telephone numbers for reporting outside of 

office hours:  

After Hours Line 
For emergencies outside office hours (8:30 a.m. - 4:30 p.m., Monday to Friday). 

¶ Vancouver, North Shore Richmond, call 604 660-4927 

¶ Lower Mainland, Burnaby, Delta, Maple Ridge, Langley, call 604 660-8180 

¶ For the rest of the province, call toll-free 1 800 663-9122 
 
Foster Families' Support Line - After Hours call 1 888 495-4440         

4:00 p.m. - 12:45 a.m., Monday to Friday         
8:00 a.m. - 12:45 a.m. statutory holidays and weekends 

 
If you have a concern relating to a child in your care during regular office hours, 
please contact the child's social worker or your own support worker. 

 

Summary 

It seems reasonable to simply assume that giving an oral report to the persons or 

agencies that have been listed at the Ministry website or described in its publications 

would be in keeping with the wording of section 14(1) and other provisions of the Act. It 

seems unnecessary to consider in this commentary the specific legislative steps of 

ministerial designation (section 91) or director delegation (section 92), since no one would 

likely be concerned whether the particular person who received a section 14(1) report was 

in fact legally authorized to receive it, especially if such a report were warranted.  

It is worth repeating that, if a child is in immediate danger, a counsellor should 

always call 911.  

3.11) Is a reporting counsellor protected? 

There are at least three separate provisions of the CFCSA that provide a counsellor 

who reports under section 14(1) with significant levels of protection. 

Protection from having identity disclosed 

There are two provisions of the CFCSA, either one of which could be used to prevent 

the disclosure of the name or identity of someone who has made a section 14(1) report.  
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Section 75 of the CFCSA prohibits persons from disclosing information they obtain 

under any provision of the Act. This section states:  

Disclosure of information restricted 
75  A person must not disclose information obtained under this Act, except in 
accordance with 

(a) section 24,
66

 or 

(b) the Freedom of Information and Protection of Privacy Act subject to 

section 74.
67

 

 

 

Of particular benefit to counsellors is section 77(1) of the CFCSA, which expressly 

states that the identity of someone who made a report under section 14 of the Act must not 

be disclosed, unless that person consented to that disclosure. This section states: 

77(1) A director must refuse to disclose information in a record to a person who 
has a right of access to the record under the Freedom of Information and 
Protection of Privacy Act if the disclosure could reasonably be expected to reveal 
the identity of a person who has made a report under section 14 of this Act and 
who has not consented to the disclosure. 

 

In 1981, the BC Supreme Court had to consider the effect of what was then section 

22 in the act then known as the Family Child Services Act. Similar to the current wording of 

what is now section 75 of the CFCSA, section 22 of the earlier Act made it an offence to 

disclose information obtained under the Act in the course of giving evidence.68  

In the case known as Re Infant,69 the parents of a two-and-a-half-year-old boy 

sought a declaration from the court that they were entitled to the name of the person who 

had given information that then initiated an abuse investigation into their conduct. In 

rejecting their application for judicial review, the court found that the Ministry’s refusal to 

disclose the name of the informant was not an administrative decision, but was one made 
                                                 
66 Section 24 of the CFCSA allows for the limited disclosure of information obtained in a family conference, 
mediation or other alternative dispute resolution process in certain narrow circumstances. 
67 The Freedom of Information and Protection of Privacy Act (FIPPA) requires that public agencies protect the 
personal information they obtain from individuals and not disclose that information without the person’s 
consent. In turn, section 74 of the CFCSA has the effect of applying that Act’s privacy provisions over those of 
the FIPPA.  
68 Two exceptions were permitted: (a) except if given to the witness’ own counsel, in the course of giving 
evidence, or (b) unless required by statute to make such disclosure. 
69 Re Infant (1981), 32 B.C.L.R. 20 (BCSC). 
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in compliance with section 22 of the Act. As such, there was no basis for the court to grant 

judicial review of that decision.  

The common-law rule that prevents disclosure of an informant’s identity in child 

protection cases was explained by BC Supreme Court as follows: 

Had I not come to this conclusion I would have followed the decision of the 
House of Lords in D. v. Nat. Society for the Prevention of Cruelty to Children, 
[1978] A.C. 171, [1977] 1 All E.R. 589, which establishes that a common law rule 
will protect from disclosure the identity of persons who make complaints of child 
abuse to the equivalent authority in England. I refer in particular to the words of 
Lord Diplock (at p. 596): 
 

I would extend to those who give information about neglect or ill-
treatment of children to a local authority or the N.S.P.C.C. a 
similar immunity from disclosure of their identity in legal 
proceedings to that which the law accords to police informers. The 
public interests served by preserving the anonymity of both 
classes of informants are analogous: ... 

 
Here the common law rule seems to me to be declared in statutory form in s. 22 
of the Family and Child Service Act. 

 

 

In a more recent case, Desjardins (Litigation Guardian of) v. Huser Estate,70 a woman 

had been injured in a motor vehicle accident when she was very young. About 15 years 

later and through her litigation guardian she sued the estate of the then-deceased driver of 

the other car for her injuries, including permanent cognitive deficits and emotional and 

psychological problems. When she was a child, someone had notified the Ministry of 

Children and Family Development concerning suspicions that her parents had been 

abusing her.  

In defending this injury claim, the Insurance Corporation of BC brought a motion for 

production of all Ministry records relating to the plaintiff Desjardins. In turn, the Ministry 

wanted to limit the scope of that disclosure. 

The Court found that, while the Ministry’s records of Desjardins were sensitive and 

contained otherwise privileged information, they were relevant to ICBC’s defence, so 

                                                 
70 2010 BCSC 977, [2010] B.C.W.L.D. 8222, [2010] B.C.W.L.D. 8221, [2010] B.C.W.L.D. 8220, [2010] B.C.W.L.D. 
8219, 2010 CarswellBC 1831. 

http://canada.westlaw.com/find/default.wl?serialnum=1977023474&rs=WLCA10.06&ifm=NotSet&fn=_top&sv=Split&pbc=4C0234BD&ordoc=1981176064&findtype=Y&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawPro
http://canada.westlaw.com/find/default.wl?serialnum=1977023474&rs=WLCA10.06&ifm=NotSet&fn=_top&sv=Split&pbc=4C0234BD&ordoc=1981176064&findtype=Y&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawPro
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should be disclosed. However, the Court limited the scope of its order, ruling that the 

Ministry could withhold inter alia the name of any person who had provided information 

pursuant to s. 14 of Child, Family and Community Service Act, as well as information 

provided by third parties in confidence. 

Of course, sometimes the person against whom a section 14(1) report has been 

made may already know or suspect who the informant was. In such a case, the prohibition 

in sections 75 or 77 would not provide much protection to the counsellor, but another 

provision of the CFCSA could then be relied upon.  

Protection re: initiating an action 

Section 14(5) of the CFCSA creates a second level of protection for counsellors, 

stating:  

(5) No action for damages may be brought against a person for reporting 
information under this section unless the person knowingly reported false 
information. 

 

This section gives a counsellor who has made a section 14(1) report with another 

line of defence. To illustrate, consider the example of an irate father against whom a child 

abuse report was made who tries to later initiate a legal action against the counsellor for 

slander or negligence. If the father tried to sue the counsellor for damages caused to his 

reputation as a result of a child-protection report filed by the counsellor, the counsellor 

could use this section to have that action struck out long before the claim proceeded to a 

trial.  

There have been no reported cases where a court has had to apply or consider 

section 14(5) as a basis to strike out a lawsuit pre-emptively. There have been, however, 

cases that have considered the third level of legislative protection provided within the 

CFCSA. 
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Protection from liability 

Even if a counsellor is not able to strike out a legal action that has been initiated 

following a section 14(1) report, section 101 of the CFCSA provides a further legal hurdle 

that can be used to help protect the counsellor. This section states: 

101  No person is personally liable for anything done or omitted in good faith in 
the exercise or performance or intended exercise or performance of 

(a) a power, duty or function conferred under this Act, or 
(b) a power, duty or function on behalf of or under the direction of a 
person on whom the power, duty or function is conferred under this Act. 

 

Unlike section 15(5), there has been some judicial consideration of this section, as 

well as its predecessor that appeared in earlier version of BC’s child protection legislation.  

A case from 1992 considered the wording of what was then section 23 of the Family 

and Child Service Act,71 which stated: 

Protection from liability 
23. No person is personally liable for anything done or omitted in good faith in the 
exercise or purported exercise of the powers conferred by this Act. 

 

 

In M. (N.) (Guardian ad litem of) v. M. (I.A.S.),72 the Superintendent of Family and 

Child Services had retained the defendant psychologist to conduct an assessment of a child 

to determine whether the child had been sexually abused by her father, the plaintiff. At the 

time of the retainer, the psychologist was aware that a court action by the Superintendent 

was being contemplated. In her report, the psychologist stated that the plaintiff father had 

repeatedly abused the child and she recommended that custody be awarded to the child's 

mother. An order to that effect was duly made, but was later rescinded when the plaintiff 

produced witnesses who contradicted the psychologist’s reports of sexual abuse. The 

plaintiff then sued the psychologist, alleging negligence and lack of good faith. That action 

                                                 
71 Family and Child Service Act, S.B.C. 1980, c. 11 
72 M. (N.) (Guardian ad litem of) v. M. (I.A.S.), 1992 CarswellBC 193, 69 B.C.L.R. (2d) 99, [1992] 5 W.W.R. 585, 
41 R.F.L. (3d) 164, (sub nom. M.-A. (N.) (Guardian ad Litem of) v. M.-A. (I.A.S.)) 93 D.L.R. (4th) 659, (sub nom. 
M-A v. M-A) 14 B.C.A.C. 269, 26 W.A.C. 269 (B.C.S.C.) 
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was summarily dismissed on the ground that the psychologist was protected from civil suit 

by "witness immunity." The plaintiff father then appealed that decision. 

On appeal, the court found that, whatever form of action is sought to be derived 

from what was said or done in the course of judicial proceedings, such an action is barred 

by the rule which protects witnesses in their evidence before the court and in the 

preparation of such evidence. Here, since the defendant psychologist's only relationship 

with the plaintiff father was based on or derived from the judicial proceedings considering 

child protection, the doctrine of witness immunity applied. The psychologist’s contractual 

relationship was with the Superintendent, and any duty of care she owed was to the 

Superintendent, not to the plaintiff father, even though he was the subject of the report. 

Further, the court found that sections 2, 7 and 23 of the Family and Child Service Act served 

only to reinforce the common-law immunity protecting the defendant from liability. 

A more recently reported case has considered section 101 of the CFCSA itself. In 

Plessis (Guardian ad litem of) v. Plessis,73 a child was taken to hospital because the mother 

and a family support worker thought that the father might have sexually abused the child. 

The father came to the hospital, but was prevented from taking the child home despite is 

authority to do so under a custody agreement with the mother. Upon further investigation, 

the marks seen inside the child’s upper thighs were found to be dirt, not bruises. The father 

later sued the mother and social workers involved for interference with his custody rights, 

battery and false imprisonment. In dismissing his claim, Wilson J. found that, absent a lack 

of good faith, persons who perform child protection duties are entitled to immunity under 

section 101 of the CFCSA, even if they are not acting strictly within powers provided by Act. 

In this case, there was no evidence that either the mother or the social worker had acted 

other than in good faith. 

                                                 
73 Plessis (Guardian ad litem of) v. Plessis, 2004 CarswellBC 1571 (BCSC). 
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Finally, Regehr and Kanani report that (as of 2009, the date their textbook was 

published), “[There] has been no successful legal action against a professional who 

reported suspected child abuse or neglect in good faith.”74 

Summary 

Given the wording of sections 75 and 77 of the CFCSA, a counsellor should be 

protected from having his or her name disclosed to the party against whom the counsellor 

has made a section 14(1) report. Further, sections 14(5) and 101 should shield a counsellor 

who has exercised the duty to report, so long as – when providing information to the 

authorities – the counsellor did not knowingly report false information, or otherwise act in 

bad faith.  

In brief, several substantial legislative provisions within the CFCSA should provide 

counsellors with a high degree of protection from inappropriate or malicious lawsuits 

should they act on their duty to report suspected child abuse or neglect.  

3.12) What should the counsellor do after reporting? 

The CFCSA does not impose any further obligations on anyone who submits a report 

under section 14(1) to take further action to warn or protect.  

The Ministry’s publication, Responding to Child Welfare Concerns: Your Role in 

Knowing When and What to Report, explains the steps that the child welfare workers and 

others, such as the police, may take depending on the nature of the risk of harm to the child 

that it is either reported to them or that they discover after further investigation. While 

instructive, this information does not suggest that there is much of a role for a counsellor to 

play after the counsellor has made a section 14(1) report. Probably all that a counsellor 

may be required to do is to swear an affidavit as to the relevant facts known to that 

counsellor, facts that a court might consider in deciding whether some specific order is 

required to protect the child.   

                                                 
74 Supra, footnote #30, at page 80.  
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On the other hand, the CFCSA contains a few provisions that suggest a counsellor’s 

involvement in a child protection proceeding would not end with simply filing a report 

under section 14(1) of the Act.  

For example, section 16(3)(b) provides that, after a child protection investigation 

has been completed, the director must report the results of that investigation to the person 

who reported the information that led to the investigation. While mandatory, this provision 

only requires the director to “make all reasonable efforts to report the results,” so it is 

possible that the counsellor might not receive a report, if the director makes reasonable 

efforts but is unable to reach the counsellor.75 If the counsellor does receive a report and 

learns more about what happened to the child in question, those details may be clinically 

useful for future counselling sessions.  

In general terms, a counsellor who has filed a section 14(1) report should also be 

prepared to cooperate with the authorities who would be conducting the subsequent child 

protection investigation. For example, obtaining information about the location of a child 

might require a counsellor to continue to be involved. As such, it is worth noting that 

section 17(1)(b) of the CFCSA authorizes the director to apply for a court order to compel 

someone who has refused to cooperate “to provide the director with all the information 

known to that person that may assist the director in locating the child.” And section 

17(2)(b) gives the court the authority to issue such an order, if the director applies. 

Another possible outcome is that the counsellor could play an ongoing role as an 

invited participant in a family care conference, as permitted under section 21 of the CFCSA.  

Generally speaking, however, a counsellor is unlikely to play a further or substantial 

role after making a report of a child in need, as required by section 14(1).  

                                                 
75 There is also an exemption in section 16(5) which allows the director not to report the results of an 
investigation “(a) if reporting the result of the investigation would, in the opinion of the director, cause 
physical or emotional harm to any person or endanger the child’s safety, or (b) if a criminal investigation into 
the matter is under way or contemplated.” 
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3.13) Additional readings 

The Ministry of Children and Family Development has prepared a number of 

publications that provide useful information on clinical issues that counsellors may need to 

consider or apply when meeting their duty to report under sections 13 and 14 of the 

CFCSA. The following excellent booklets are available online:76 

¶ Responding to Child Welfare Concerns: Your Role in Knowing When and What to 

Report (April 2007);  

¶ The B.C. Handbook for Action on Child Abuse and Neglect (undated); 

¶ Child Protection: What You Need to Know About Investigations (March 2010); 

¶ Child Protection: Your Role as a Relative (March 2010); and 

¶ Child Protection: What Happens When You Go To Court (March 2010). 

 

In addition, the Ministry has set out a series of warning signs that may be associated 

with an increase in risks to children and their mothers: Best Practice Approaches: Child 

Protection and Violence Against Women (November 2010), at Appendix 6: Risk Factors, 

page 60-62. While these risk factors are to be applied in terms of assessing the threat of 

violence against women in domestic abuse situations, they also may be useful in assessing a 

risk to children that could be sufficient to trigger a counsellor’s duty under section 14(1) of 

the CFCSA.   

 

 

                                                 
76 Each of these publications is available online at the Ministry of Children and Family Development’s 
website: http://www.mcf.gov.bc.ca/child_protection/publications.htm  

http://www.mcf.gov.bc.ca/child_protection/publications.htm
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4) THE DUTY TO WARN RE: IMMINENT RISK OF SERIOUS HARM 

Unlike the other two provisions to report or warn discussed in this commentary, 

this duty is not founded in or derived from legislation but, instead, has its source in the 

common law. 

4.1) What is the source of this legal duty?  

Hopefully all counsellors have heard of the landmark US case of Tarasoff v. 

University of California.77 It is useful to summarize the facts of the Tarasoff case before 

looking closer at the legal duty to warn that it identified, a duty that is now recognized 

within Canadian common law.  

Tarasoff: a summary of the facts 

In 1968, Prosenjit Poddar, a graduate student at the Berkeley campus of the 

University of California, met another graduate student, Tatiana Tarasoff, and they saw each 

other regularly for several months. Misinterpreting one kiss as evidence that their 

relationship was becoming serious, Mr. Poddar became infatuated with Ms. Tarasoff, who – 

after learning of the depth of his feelings – ended their relationship. Mr. Poddar was 

resentful, and began to stalk Ms. Tarasoff. He experienced an emotional crisis and became 

depressed.  

Ms. Tarasoff left campus for the summer of 1969 and Mr. Poddar started 

psychological counselling from Dr. Lawrence Moore, a psychologist at the university’s 

Cowell Memorial Hospital. During their sessions, Mr. Poddar told Dr. Moore of his desire to 

kill Ms. Tarasoff for having hurt him. Having concluded that Mr. Poddar was suffering from 

paranoid schizophrenia, Dr. Moore asked the campus police to detain Mr. Poddar, which 

they did. However, they released him soon afterward. On learning of these events Dr. 

Moore’s supervisor, Dr. Harvey Powelson, ordered that Mr. Poddar not be subject to any 

future detention.  

                                                 
77 Tarasoff v. University of California, 551 P. (2d) 334, 131 Cal. Rpts. 14 (U.S. Cal. 1976) 
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In early October 1969, Ms. Tarasoff returned to campus, and Mr. Poddar stopped 

seeing Dr. Moore. Nobody told Ms. Tarasoff or her parents about Mr. Poddar’s earlier 

threats. However, Mr. Poddar befriended Ms. Tarasoff’s brother, even moving in with him 

for a brief period.  

At the end of October 1969, Mr. Poddar carried out the plan he had disclosed to Dr. 

Moore, and stabbed Ms. Tarasoff to death.  

At his criminal trial, Mr. Poddar was convicted of second-degree murder, but that 

conviction was subsequently overturned on appeal because the jury had been inadequately 

informed. A second criminal trial was not held. Instead, Mr. Poddar was released on the 

condition that he would return to his native India, which he did. The end of the criminal 

proceedings, however, did not mean that no further legal steps could be taken.  

The Tarasoffs then successfully sued Dr. Moore and other employees of the 

University in civil court.  

Articulation of the duty 

In its 1976 decision, the California Supreme Court found that a mental health 

professional not only has a duty to a patient, but also a duty to identifiable individuals who 

are being threatened by that patient. The Court’s often-quoted statement, now commonly 

referred to as the Tarasoff principle, reads:
78

 

When a therapist determines, or pursuant to the standard of his profession 
should determine, that his patient presents a serious danger of violence to 
another, he incurs an obligation to use reasonable care to protect the intended 
victim against such danger. é 
 

 

In his majority decision for the Court, Justice Tobriner succinctly described why the 

duty to warn must trump the duty of confidentiality:79  

The public policy favoring protection of the confidential character of patient-
psychotherapist communications must yield to the extent to which disclosure is 

                                                 
78  Ibid., Cal. Rpts. at 340.  
79  Ibid., Cal. Rpts. at 425.  
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essential to avert danger to others. The protective privilege ends where the 
public peril begins. 

 

Adoption of Tarasoff in Canada 

While there has been no reported Canadian case with facts that are the same as 

those in 1976 Tarasoff case, as I first explained in a 2002 Insights article,80 it is very likely 

that, if a counsellor was to now conclude that a client posed an imminent risk of serious 

physical harm or death to an identifiable person or group, such a belief would then trigger 

a common-law duty to either warn the possible victim(s) or report to the authorities, so 

that they could take appropriate action to protect the apparent victim(s).81  There have 

been a few reported cases which illustrate that the Tarasoff principle is now the law in 

Canada.  

Whether a duty to warn exists as part of Canadian common law was thoroughly 

considered by Canada’s highest court in the 1999 case of Smith v. Jones.82 That case did not 

deal with the duty to warn in the context of a counsellor-client relationship; instead, it was 

concerned with whether the stringent duty of confidentiality owed by a lawyer to a client 

must be breached in exceptional circumstances where public safety was at risk. If so, how 

should those exceptional circumstances be defined? Specifically, the issue facing the 

Supreme Court of Canada was whether or not a health professional, in this case a 

psychiatrist given the pseudonym of Dr. Smith, had a duty to report or warn. Dr. Smith had 

been retained by defence counsel to assess the accused, who was given the pseudonym Mr. 

Jones.  

                                                 
80 Bryce, G. “A Counsellor’s Duty to Warn Foreseeable Victims of a Client’s Violence,” 14:1 Insights at 10 to 12, 
& 25 (Spring 2002).  
81  In this respect, there is no meaningful difference between the counsellor’s “duty to warn potential victims” 
and the “duty to report to the police.” Either duty is based on a duty to report and, in the process of acting on 
that duty, confidentiality is breached.  
82

 1999 CarswellBC 590, 169 D.L.R. (4th) 385, (sub nom. Jones v. Smith) 60 C.R.R. (2d) 46, 132 C.C.C. (3d) 225, 

22 C.R. (5th) 203, (sub nom. Jones v. Smith) 236 N.R. 201, (sub nom. Jones v. Smith) 120 B.C.A.C. 161, (sub nom. 
Jones v. Smith) 196 W.A.C. 161, [1999] 1 S.C.R. 455, 62 B.C.L.R. (3d) 209, [1999] 8 W.W.R. 364, 1999 
CarswellBC 591, [1999] S.C.J. No. 15.  
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Mr. Jones had been charged with aggravated sexual assault of a prostitute. His 

lawyer had referred him to Dr. Smith, a psychiatrist, for an assessment that the lawyer was 

planning to use in preparing a defence or a submission on sentencing. Mr. Jones’ lawyer 

told him that, because Dr. Smith had been retained by a lawyer to help in preparing his 

defence, anything he said to Dr. Smith could not be communicated to any third party 

without Mr. Jones' consent.  

After completing a single assessment interview of Mr. Jones, Dr. Smith reached the 

opinion that Mr. Jones was a dangerous person. During their one-and-a-half-hour session, 

Mr. Jones described in considerable detail his plan for killing more prostitutes in a specific 

district of the city. After their session, Dr. Smith informed Mr. Jones’ defence counsel about 

his concerns.  

At his trial, Mr. Jones pled guilty to the charge but, while awaiting sentencing, he was 

at liberty for 15 months. During this time he did not carry out his threatened plan to kill 

another prostitute.  

As a result of earlier discussions between the Crown and Mr. Jones’ lawyer, the 

Crown agreed to accept a plea of guilty to aggravated assault and to recommend a sentence 

of two years less a day, to be followed by a lengthy period of probation, including a 

provision that the defendant take such counselling as directed. Mr. Jones’ plea of guilty to 

aggravated assault was entered, with sentencing being put over one month to allow for the 

preparation of a pre-sentence report. The sentencing was further adjourned another month 

by agreement.  

Before the sentencing hearing, Dr. Smith called Mr. Jones’ lawyer to inquire as to the 

status of the proceedings. After learning that the defence was not going to communicate Dr. 

Smith’s opinion and concerns to the sentencing judge, Dr. Smith advised Mr. Jones’ lawyer 

that he would seek legal advice. Dr. Smith then applied for a declaration that he was 

entitled to disclose the information he had in his possession about Mr. Jones in the interests 

of public safety.  
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At the hearing on Dr. Smith’s application, the court file was sealed. At the end, the 

trial judge ruled that the public safety exception to the law of solicitor-client privilege and 

doctor-patient confidentiality released Dr. Smith from his duties of confidentiality, and 

both Mr. Jones’ statements made to Dr. Smith and his professional opinion were to be 

disclosed.83  

On an appeal by Mr. Jones, BC’s Court of Appeal granted the appeal in part. It only 

varied the trial judge’s order: changing it from a mandatory order to disclose to an order 

that simply permitted Dr. Smith to disclose the information to the Crown and the police.84 

Mr. Jones further appealed that decision to the Supreme Court of Canada.  

In dismissing Mr. Jones’ appeal, the majority of the Supreme Court noted that 

solicitor-client privilege should only be set aside in situations where the facts of the case 

raise a real concern that an identifiable individual or group is in imminent danger of death 

or serious bodily harm. When the duty to warn is thus activated, the resulting disclosure 

should be limited so that it includes only the information that is necessary to protect the 

public. In other words, it is not a duty to disclose everything; only sufficient information 

must be disclosed to allow, for example, the police to take steps to protect the public from 

the threatened and imminent harm.  

The Supreme Court justices also noted that, according to Dr. Smith’s filed affidavit, 

the accused Jones had identified prostitutes working in a specific area that he planned to 

seek out, and had described in detail his plan and method for effecting attacks on them, 

which was similar to the way he had assaulted the first victim. Dr. Smith had also deposed 

that Mr. Jones suffered from a paraphiliac disorder and in particular, sexual sadism. 

                                                 
83 Smith v. Jones, 1997 CarswellBC 3048 (BCSC); It is worth noting that the trial judge did not refer to the 
Tarasoff decision. Instead, he found support for his ruling in a much earlier case from the Supreme Court of 
Canada where a doctor’s duty of confidentiality was found not to be absolute; see Halls v. Mitchell, [1928] 
S.C.R. 125, [1928] 2 D.L.R. 97, where the Court explained at page 136: “Prima facie, the patient has the right to 
require that the secret shall not be divulged; and that right is absolute, unless there is some paramount 
reason which overrides it. Such reasons may arise, no doubt, from the existence of facts which bring into play 
overpowering considerations connected with public justice; and there may be cases in which reasons 
connected with the safety of individuals or of the public, physical or moral, would be sufficiently cogent to 
supercede or qualify the obligations prima facie imposed by the confidential relation.”  
84 Smith vs. Jones (1998) 62 B.C.L.R. (3d) 198, [1999] 8 W.W.R. 394, 120 B.C.A.C. 145, 196 W.A.C. 145, [1998] 
B.C.J. No. 3182, 1998 CarswellBC 3023 (BCCA) 
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Although no evidence was adduced at trial in support of the psychiatrist's belief that a 

future attack by Mr. Jones was imminent, the Court found that a reasonable observer, 

considering the various factors in this case, would consider the potential danger posed by 

the accused to be clear, serious and imminent. As such, the Court ruled that the solicitor-

client privilege that attached to Dr. Smith’s psychiatrist report should be partly set aside to 

permit disclosure of an imminent risk of death or serious bodily harm to an identifiable 

group of prostitutes.85 

The duty to warn arose in another case, which – unlike Smith v. Jones –considered 

the nature of this duty outside a health-care setting. In Farrows-Shelley v. R.,86 the Federal 

Court had to consider the question (para. 6): "Is there a duty on the Correctional Service of 

Canada to warn an inmate of potential violence or health hazards that may accompany the 

inmate's placement in a double-bunking situation with another inmate?”  

In this case, an inmate, Mr. Farrows-Shelley, had been placed in a two-bunk jail cell 

with another inmate, Mr. Welch. Shortly thereafter, the two inmates got into a fight, as a 

result of which Mr. Farrows-Shelley suffered cuts and bruises, as did Mr. Welch. Mr. 

Farrows-Shelley believed that Mr. Welch was infected with hepatitis C and HIV, and felt the 

corrections officers should have warned him before he was placed in their joint cell that 

blood contact with Mr. Welch could have led to the transmission of these infections.  

At trial, the federal court judge dismissed Mr. Farrows-Shelley’s claim, for reasons 

that were summarized at para. 35: “On the facts of this case, CSC did not have a duty to 

warn Farrows-Shelley, as the plaintiff has not discharged the onus of proving the most 

fundamental of the elements required to found a duty to warn, namely a clear and 

foreseeable danger to him in sharing a cell with Welch, that would have been known to 

CSC.”  

While on the facts of this case the Court did not find that Corrections Services 

Canada owed inmate Mr. Farrows-Shelley a duty to warn him about the risks associated 
                                                 
85 The Court also ruled that the trial court file was to be unsealed and the ban on the publication of its 
contents be removed, except for those parts of Dr. Smith’s affidavit that did not fall within the public safety 
exception. 
86 Farrows-Shelley v. R., 2003 FCT 415, 232 F.T.R. 77, 2003 CarswellNat 881. 
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with Mr. Welch’s condition, the Court nonetheless found that a general duty to warn does 

exist in Canadian common law. At paragraph 28 the Court explained,  

The genesis of this newly evolving duty is said to be the 1976 judgment of the 
Supreme Court of California, in Tarasoff v. Regents of University of California, 17 
Cal. 3d 425 (U.S. Cal. 1976). Also cited on behalf of the plaintiff are: Osman v. 
United Kingdom (1998), 29 E.H.R.R. 245  (European Ct. Human Rights), October 
28, 1998, European Court of Human Rights; Edwards v. United Kingdom, March 
12, 2002, European Court of Human Rights; Jane Doe v. Metropolitan Toronto 
(Municipality) Commissioners of Police, [1998] O.J. No. 2681, 39 O.R. (3d) 487 
(Ont. Gen. Div.), and Smith v. Jones, [1999] 1 S.C.R. 455 (S.C.C.). 

 

Summary 

Given these and other Canadian cases,87 it is safe to say that a clinical counsellor has a 

common-law duty to report to the authorities or to warn a third party if the counsellor has 

a reason to believe that a client poses an imminent risk of serious physical harm to any 

named or identifiable person(s). This duty to warn would be activated even if the 

information that led the counsellor to form such a belief was itself provided during an 

otherwise confidential counselling session. In such a situation, the counsellor would face a 

difficult dilemma, for which the following discussion might provide guidance.88  

                                                 
87 In a commercial lawsuit, which may be applicable by analogy in the health care context, the Supreme Court 
of Canada identified that there is a duty to warn third parties if one is aware of a danger that is directed 
toward them; Rivtow Marine Ltd. V. Washington Iron Works, [1974] S.C.R. 1189, (1973), 40 D.L.R. (3d) 530.  

  In Tanner v. Norys, [1980] 4 W.W.R. 33, 21 A.R. 372, 1980 CarswellAlta 229 (CA), the Alberta Court of Appeal 
referred to the Tarasoff case but did not apply it where a patient unsuccessfully sued his psychiatrist for 
committing him to hospital against his will.   

  In Wenden v. Trikha, [1991] 118 A.R. 319, 1991 CarswellAlta 426 (ACQB), the Alberta Court of Queen’s Bench 
considered a civil case where a young man voluntarily admitted himself to a hospital’s psychiatric ward, was 
treated and discharged, and later drove recklessly causing severe and permanent injuries to the plaintiff. 
While the Court refers to the Tarasoff case, it articulated a duty of care based upon common-law standards of 
negligence: it is only fair and reasonable that both a hospital and a psychiatrist who become aware that a 
patient presents a serious threat to the well-being of a third party owe a duty to take reasonable steps to 
protect such a person if the requisite proximity of relationship exists between them. Whether or not a person 
falls within that category depends on the particular nature of the risk the patient poses, the predictability of 
future behaviour giving rise to the risk, and the ability to identify the person or class of persons at risk. The 
standard of care in determining whether a psychiatrist should take action, and if so, what action, is the 
reasonable degree of skill, knowledge and care ordinarily possessed and exercised by members of that 
profession under similar circumstances. 
88  It is not clear whether the counsellor’s duty under the Tarasoff principles should be extended to a duty to 
inform the authorities in cases where the client is threatening serious harm or death only to himself. For the 
purpose of this commentary, I will not consider such an extension of the general duty.  

http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&FindType=Y&SerialNum=1976114624
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&FindType=Y&SerialNum=1976114624
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=4714&FindType=Y&SerialNum=1998263750
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=4714&FindType=Y&SerialNum=1998263750
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=4714&FindType=Y&SerialNum=1998263750
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1998460135
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1999484387
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4.2) Who must report?  

The way the Courts have interpreted or applied the common-law duty to report or 

warn makes it clear that the counsellor who forms the belief that a client might constitute a 

risk to others is therefore the one who has the duty to report or warn. This is similar to the 

situation where there is a duty to report a child in need of protection. Simply advising 

another colleague who may be the primary counsellor for the client might not, in the 

circumstances, be sufficient. And if the counsellor is employed by an agency, simply 

advising the employer of his or her concerns might also not be sufficient to discharge the 

counsellor’s common-law duty.  

In an employment context, the counsellor should probably advise the employer that 

the counsellor will be notifying the appropriate authorities (or warning the potential victim 

directly). Depending on the degree or likelihood of the client carrying out the threatened 

harm, the counsellor might have to notify the police or potential victim first, and the 

employer afterward. 

Regardless, the law is clear: the counsellor who becomes aware of the risk must 

then report or warn.  

4.3) Age range of persons protected by this duty? 

There are no reported cases where the courts have found that persons who can be 

protected by this duty must be within any specific age range. It would appear to apply to 

anyone of any age.  

That said, and as will become apparent below, because the factors that would 

trigger a Tarasoff duty to warn represent more apparent and serious risk than would be 

sufficient to trigger the duty to report a child in need of protection, which was discussed in 

chapter 3, in every case where a person under the age of 19 may be at risk from a threat of 

imminent and serious physical harm or death, the duty to report under BC’s child 

protection legislation would also arise. It is likely that the duty to report a child in need of 

protection would have already been activated well before the duty to warn about an 

imminent risk of harm was triggered. Therefore, it is probably safe to say that – as a 
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practical matter – this Tarasoff duty will apply most often to adults who are 19 years of age 

or older. This, however, is not a legal limit per se.  

4.4) Does a particular person need to be identified? 

While in the Tarasoff case it was clear that one named person, Ms. Tarasoff, was the 

person (perhaps the only person) who was at risk, the California Supreme Court did not 

frame the duty to report or warn narrowly. The Court simply referred to risks to “another” 

or to “others.” And, further, the Court identified that, rather than warn a potential victim 

directly, it may be necessary to report the potential risk to the authorities, who would then 

take steps to protect those who may be at risk, whether they were specifically named or are 

simply identifiable.  

Subsequent cases in Canada that have found there is a common-law duty to report 

or warn in situations of imminent risk have also made it clear that this duty can be 

activated even if no specific individual is named. The determining factor is that the duty 

arises wherever it is possible to identify persons, or a group or class of persons, who may 

be at risk, even if one cannot name them individually.  

For example, in Smith v. Jones, Dr. Smith did not know the specific names of the 

prostitutes that Mr. Jones was threatening to murder; he only knew that women working in 

prostitution within a certain area of the city were at risk.  

Therefore, while a client might disclose information to the counsellor that makes it 

clear that a specific, named individual could be at risk, the duty to report or warn that is 

based upon the Tarasoff principle can also be activated if it is only possible to identify in 

general terms that people may be at risk. Sometimes this could be a class of persons, such 

as prostitutes working in a particular area; other times it could be as vague as anyone 

whom the client might meet the next day.  

4.5) What risks trigger this duty? 

Because there are now a few reported Canadian cases that have adopted or applied 

the Tarasoff principles, we can use those cases as a guide to identify the sorts of factors a 
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counsellor should take into consideration when they are faced with having to make the 

tough decision to breach client confidentiality.  

Since 1976, the US courts have also dealt with a greater number of these sorts of 

cases, and – as a result – there has been some evolution and refinement in the American 

common law over the past two decades as the Tarasoff principle has been applied in 

different contexts. Further, in some US states, these principles have now been enshrined in 

legislation, thereby creating new legal foundations in those jurisdictions for the duty to 

protect or warn.  Certain cases and factors that led to these post-Tarasoff developments are 

also useful to consider in answering the above question.  

Not a matter of trying to “strike a balance” 

A breach of the counsellor’s duty of confidentiality to the client can be justified if it is 

necessary to protect the health and safety of someone who may likely be harmed by the 

client, even if that other person is not specifically named. (As noted above, they need only 

be “identifiable.”) However, it is not a matter of trying to strike a balance between two 

possible harms; the emphasis should be on protecting the client’s right to privacy. In 

general terms, therefore, a counsellor should breach a client’s confidence only when there is 

a real risk of serious harm or death to another identifiable person.  

What will trigger a counsellor’s duty to report or warn about an imminent risk of 

serious harm will depend on a number of factors:  

¶ the timing of the risk (when might the client act?); 

¶ the likelihood of harm (how likely is it that the client will act?); 

¶ the scope of the potential harm (what is the client likely to do?); and 

¶ the foreseeable consequences (what type or extent of harm could occur?).  

It may be the combined effect of two or more of these four separate factors that 

provides the counsellor with a foundation to act on the duty to warn regarding an 

imminent risk to others.  
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Suggested risk-assessment questions 

The following are offered as questions that a counsellor might want to consider 

before making the decision whether or not to warn. Counsellors are cautioned, however, 

that addressing some of these questions might require some consultation with or 

intervention by a psychiatrist or a psychologist. Obtaining complete answers to some of 

these questions could be beyond the competence or experience of certain counsellors. In 

such situations, the counsellor might need to report to the authorities with incomplete 

information or only a partial risk analysis.  

Some of these factors may overlap or be closely related to each other, and some may 

vary in importance from case to case. It might not be necessary to answer certain questions 

if others are adequately addressed, and the following is not necessarily the best sequence 

for these questions. How much emphasis should be placed on one factor over the others 

will depend on the particular circumstances.  

The first set of questions should provide an initial risk assessment concerning what 

the client is telling the counsellor:  

1. What type of harm is the client threatening? Is the client threatening serious 

physical or even psychological harm?89 Is it a threat of death?  

2. What specifically is the client saying or doing when articulating or suggesting this 

threat? In this respect, it is not necessary that the threat be given verbally or in 

writing. The threat could be communicated “soundlessly yet with brutal clarity by 

thrusting a knife through a photograph of the intended victim.”90 

3. In what way has the client indicated or explained how the threat will be carried out? 

For example, has the client described using a particular weapon?  

                                                 
89 R. v. McCraw, [1991] 3 S.C.R. 72 at p. 81: “So long as the psychological harm substantially interferes with 
the health or well-being of the complainant, it properly comes within the scope of the phrase ‘serious bodily 
harm’. There can be no doubt that psychological harm may often be more pervasive and permanent in its 
effect than any physical harm.” 
90  Smith v. Jones [1999] 8 W.W.R. 364 at 384.  
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4. When has the client threatened that the harm will occur? Will it take place 

immediately or in the near future? Is it planned for some future specified time or 

date?  

5. Has the client identified where the threat would be carried out? Or described a 

general location or set of circumstance?  

6. Who is the subject of the threat? Is it a specific person who is named or someone 

who is readily identified? Or is it anyone from an identifiable group or a general 

class of persons?  

7. How easy is it for the client to have contact with a potential victim? For example, 

¶ Does the third party live with or near the client?  

¶ Is the third party someone the client works with or sees on a regular basis?  

8. Given the nature of the threat, how easy would it be for the client to carry out that 

threat against someone from an identifiable group or class of persons? 91  

 

Given this type of basic information (if it is available or can be collected), the 

counsellor should then try to assess how likely is it that the client will act and cause the 

identified harm. This may require the counsellor to obtain more information, such as the 

client’s clinical record or the recorded observations of others, but this should be done only 

if time and circumstances permit.  

In the next steps of the risk assessment, the counsellor should consider specific 

factors that make it more likely than not that the client will carry out the threat.92  

9. Is the client on a pathway toward a violent act? If so, how fast is he or she moving 

(and where could one intervene)?93 For example, 

                                                 
91 In Thompson v. Alameda (County), 614 P.2d 728 (U.S. Cal. 1980), the Court noted at p. 734: “[W]e made it 
clear that the therapist has no general duty to warn of each threat. Only if he "does in fact determine, or under 
applicable professional standards reasonably should have determined, that a patient poses a serious danger 
of violence to others (does he bear) a duty to exercise reasonable care to protect the foreseeable victim of that 
danger." 
92 There does not have to be a 100% guarantee that the threat will be carried out. There need only be a 
“strong possibility” that it may take place.  
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¶ Has the client already caused the same or similar harm to others?  

¶ If the client has a history of violence, has the level of violence been increasing?  

¶ How much planning has taken place, even if only in the client’s mind?  

¶ Has the client already bought a weapon? Or taken some other step that could 

lead to acting on the threat?  

10. Has the client considered but rejected alternatives to violence?  

11. How much insight does the client have about the situation? Is the client willing to 

participate in an intervention to reduce the risk?  

 

Once these factors have been considered, and if it appears more than likely that the 

client will act on the threat to an identified or identifiable third party, it may be possible in 

some circumstances for the counsellor to determine if the potential victim (or the 

authorities) have pre-existing knowledge of or are otherwise already prepared to deal with 

the threat. If this is the case, it may then not be necessary for the counsellor to breach the 

duty of confidentiality.  

12. Is the third party (or an authority) already aware of this or a similar threat from the 

client?  

13. Have they already taken protective action in relation to this or a similar threat?  

14. What evidence does the counsellor have of these measures?  

 

Space does not permit an exhaustive discussion of these factors or how they could 

be applied in a variety of different circumstances. However, if a counsellor asks these and 

similar questions and – more importantly – documents the answers and reasons, that 

record should provide the counsellor with the basis for a defence if, for example, sometime 

in the future a harmed third party was to sue the counsellor for civil damages for failing to 

warn.  

                                                                                                                                                             
93 Borum, R. & M Reddy, “Assessing Violence Risk in Tarasoff Situations : A Fact-Based Model of Inquiry,” 19:3 
Behaviorial Science and the Law  375 at 381 (2001).  
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It is unlikely a court considering such a lawsuit will expect the counsellor’s risk 

assessment to be accurate, as predicting the future is a notoriously difficult task for anyone. 

In a malpractice action against the counsellor, the quality and thoroughness of an 

assessment of a client’s risk to third parties would be a primary determinant, rather than 

whether or not the prediction was accurate. “[A] competent but incorrect finding will not 

lead to legal liability.”94 However, in a situation where a client has seriously harmed or 

killed a third party, and that harm could likely have been avoided had the counsellor taken 

appropriate actions or issued a warning, a counsellor’s failure to consider or document the 

types of factors listed above could result in a finding of liability. In general terms, the more 

concerned the counsellor is for the potential of serious violence against others, the more 

complete the risk assessment of the client and the more thorough the documentation 

should be. 

4.6) What must a counsellor believe before reporting? 

A counsellor’s belief that would trigger a Tarasoff duty to report or warn is a belief 

that the client poses an imminent threat. As such, it is a clearer and more defined belief that 

meets a higher threshold than the belief in a possible danger that would be sufficient to 

meet the threshold of the child protection legislation.95  

The nature of counsellor’s belief that the client poses an imminent risk of harm to 

others must be “reasonably” held. In other words, the counsellor’s belief should be 

grounded on a sufficient amount of information such that the average person would 

conclude the harm was likely to occur; i.e. that it was likely the client was going to act on 

the threat to others.  

Applicable professional standards may also apply to help to define what constitutes 

“reasonable grounds to believe” that the warning is necessary to prevent a death or serious 

bodily harm to an identifiable person. For example, a psychiatrist with greater and more in-

                                                 
94

 Ferris, L.E. et al “Defining the Physician’s Duty to Warn…” 158 Canadian Medical Journal 1473 at 1476 

(1998). 
95

 As discussed in chapter 3, the nature of the belief required to trigger the duty to report a child in need of 

protection is framed as “a reason to believe,” but that belief does not have to be “reasonable”; it can rest on 
very little information and does not require a thorough investigation or complete risk assessment.  
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depth training in assessing client risk may be expected to obtain more information and do a 

more detailed risk analysis than would other mental health practitioners faced with similar 

circumstances.  

4.7) How promptly must a counsellor act? 

There is no clear guidance at common law as to how soon a counsellor must report 

or warn, whether immediately or within a reasonable period of time. Instead, it is likely 

that Canadian courts would impose a timeline on someone who is under a Tarasoff duty to 

warn that would be based upon the nature of the risk that the client posed.  

Therefore, the more likely it appears that the client might act on his or her threats to 

cause serious harm to others, the more urgent it will become for the counsellor to make the 

report or give the warning.  

Answers to some of the risk assessment questions set out above may lead the 

counsellor to conclude that, while the client may act “imminently” there is nonetheless 

sufficient time to notify the police so that they can take further protective measures. Or if 

the answers to the risk assessment questions make it clear that the client will be acting on 

the threat immediately, the counsellor may be required to take more timely action such as 

to actually contact the third party who is at risk and advise them to protect him or herself.  

4.8) How should the counsellor report or warn? 

In Tarasoff, the California Supreme Court explained in clear terms that the way that 

someone should warn depends on the circumstances:
96

 

The discharge of this duty may require the therapist to take one or more of 
various steps, depending on the nature of the case. Thus, it may call for him to 
warn the intended victim or others likely to apprise the victim of the danger, to 
notify the police, or to take whatever other steps are reasonably necessary under 
the circumstances. 
 

                                                 
96

  Ibid., Cal. Rpts. at 340. The court also noted at p. 347 (emphasis added): ñWe conclude that the public policy 

favoring protection of the confidential character of patient-psychotherapist communications must yield to the extent 

to which disclosure is essential to avert danger to others.ò  
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4.9) What information should the counsellor disclose? 

If, after considering the risk of harm questions set out above, the counsellor decides 

that, in the interest of public safety, a duty to protect must supercede the counsellor’s duty 

of confidentiality, the counsellor should then disclose client information in such a way that 

the breach of the duty of confidentiality is as minimal as possible.  

15. What type of otherwise confidential information should be conveyed?  

16. How much detail should be provided about the client, the nature of the threat and 

the possible victim so that actions can be taken to protect the third party?   

 

It may be that an open and frank discussion with the client about the existence of 

the counsellor’s legal duty to warn may have therapeutic benefit, and that conversation 

would strengthen rather than weaken the counsellor-client relationship. It may even be 

beneficial if the client was to participate in or take the lead in some sort of (supervised) 

protective action, such as warning an identifiable potential victim. Therefore, the 

counsellor may also consider:  

17. Would the client consent to the counsellor taking protective action, such as giving a 

warning to a third party or notifying the authorities concerning the client’s potential 

to cause serious harm? Or would the counsellor’s disclosure to the client of a 

pending breach of client confidentiality not be appropriate or necessary in the 

circumstances?  

4.10) Who should receive the report or warning?  

In addition, the counsellor may want to consider how the counsellor could protect 

the potential victims of the client’s threatened harm. Another set of questions then need to 

be considered:    



 83 

18. Would simply giving a warning to those at risk be sufficient in the circumstances? Or 

should the counsellor first take other steps to try to protect the third party at risk? 

Or should some combination of warning, reporting and protective action be taken?97  

19. Would warning an identifiable person at risk be sufficient? Does the identifiable 

person have the capacity or ability to take protective action (e.g. contact the police 

themselves)? If not, should the counsellor contact a representative of the third party 

or the authorities?  

20. Whether or not an identifiable individual is warned, should the police or some other 

authority also be contacted? For example, if the threat is made generally to anyone 

riding in a subway train during a certain time, notifying the police rather than 

notifying the public at large is probably the only realistic way to prevent harm to 

others.  

21. Should the warning be given orally? Or should it be communicated in writing? Or in 

some combination of an oral and written warning?  

 
There is no one, single correct answer to these questions. Rather, who should 

receive the report or warning, and how that report or warning should be communicated 

will depend on the particular circumstances the counsellor is facing. If the earlier risk 

assessment questions have led the counsellor to conclude that he or she must either report 

or warn, then hopefully those earlier answers will contribute to helping the counsellor take 

this final step in acting on the duty.   

4.11) Is a reporting counsellor protected? 

A counsellor who learns that a client intends to harm or kill someone faces an 

obvious ethical dilemma. On the one hand, the counsellor has an ethical and legal duty to 

maintain that confidence. This duty is the foundation for effective clinical practice. 

                                                 
97

  As reflected in the Tarasoff principles themselves, giving a warning is but one example of how a counsellor 

may have to act on the duty to protect. What may be appropriate in one situation may not be appropriate in 
another.  
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Disclosing client information to others without the client’s consent could cause emotional, 

psychological, financial or even physical harm to the client.  

On the other hand, the counsellor is faced with the possibility that it will not be 

possible to help the client deal with or control the threatened violent behaviour, and – as a 

result – an innocent third party could be seriously harmed or killed by the client.  

Trying to maintain client confidentiality when faced with the likelihood that the 

client could seriously harm someone must be one of the most difficult situations a 

counsellor or psychotherapist can face. It is both an ethical and a legal dilemma. As one 

scholar has noted (emphasis added),98  

In cases of [conflicting duties], no solution will protect the interests of all parties. 
One can object, and quite correctly, that breaches of confidentiality can lead to a 
breakdown of trust between patient and doctor, or that they can lead to harm to 
the patient. However, it is not sufficient to look at the objections on one side only. 
In many cases, someoneôs interests must be compromised: the real question is 
not whether harm will be done, but which harm we should choose to have done. 

 

As noted above, section 1 of the Privacy Act provides a legislative foundation for a 

client to sue a counsellor if the counsellor breaches the duty of confidentiality without 

justification. However, section 2 of that Act goes on to describe situations when it would be 

permissible for a counsellor to breach this duty.  

The PIPA also recognizes that a counsellor may be required to breach client 

confidentiality and report or give a warning to a third party in an imminent risk of harm 

situation like that which occurred in Tarasoff. Again, section 18(1)(o) of PIPA authorizes 

the disclosure of otherwise confidential personal information without consent if “the 

disclosure is required or authorized by law.”  

Given that there is a common-law duty to warn in relation to imminent risk of serious 

harm, situations can arise when a counsellor would be required by the common law to 

disclose a client’s confidential information in order to meet this duty to warn. In such 

                                                 
98 Coughlan, S.G. “Patients’ Secrets and Threats to Third Parties: Where to Draw the Line,” 15:4 Health Law in 
Canada 91-96, at 93 (1995). 
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circumstances, both section 2 of the Privacy Act and section 18 of PIPA appear to authorize 

such a disclosure, at least so long as the counsellor did not file a report or give a warning 

for inappropriate or malicious reasons.  

4.12) What should the counsellor do after reporting? 

Given that a Tarasoff-like warning has been recognized as a legal duty under 

Canadian common law in the Supreme Court of Canada decision of Smith v. Jones, the 

disclosures that a counsellor would make about a client to either the authorities or an 

intended victim when giving such a warning would be covered under the wording of 

section 18(1)(o) of PIPA. As noted above, this section allows for a non-consensual 

disclosure of personal information if such a disclosure is required or authorized by law, 

which includes requirements or authorizations that are recognized by the common law 

rather than set out in legislation.99 

In contrast, while section 18(1)(k) of PIPA also allows a disclosure without consent 

it goes further and requires notificatiion (emphasis added): “[if] there are reasonable 

grounds to believe that compelling circumstances exist that affect the health or safety of 

any individual and if notice of disclosure is mailed to the last known address of the 

individual to whom the personal information relates.” Section 18(1)(k) of the Act does not 

appear to have any application in situations where counsellors are considering giving a 

Tarasoff warning. In other words, a counsellor who has given such a warning is not 

required to then notify the affected client of that disclosure.  

In summary, the notification requirement of section 18(1)(k) does not apply to 

Tarasoff-types of warnings. So long as a counsellor has informed the authorities or given a 

warning regarding a client’s imminent risk of serious harm to identifiable third parties, 

section 18(1)(o) of PIPA does not impose any further requirement on the counsellor. The 

counsellor may have to make further disclosures to the authorities as may be necessary for 

them to then take actions to protect those who may be a risk of imminent harm, but the 

counsellor does not have then so notify the affected client of the counsellor’s disclosure.  

                                                 
99 See for example: R. v. Gomboc 2010 SCC 55, [2010] 3 SCR 211 at para. 144.  



 86 

4.13) Additional readings 

The following are useful articles that provide more details regarding the Canadian 

and US perspectives on the duty to warn:  

¶ Borum, R. & M. Reddy, “Assessing Violence Risk in Tarasoff Situations: A Fact-Based 

Model of Inquiry,” 19:3 Behaviorial Science and the Law at 375-386 (2001); 

¶ Coughlan, S.G., “Patients’ Secrets and Threats to Third Parties: Where to Draw the 

Line,” 15:4 Health Law in Canada at 91-96 (1995);  

¶ Ferris, L.E. et al., “Risk Assessment for Acute Violence to Third Parties,” 42 Canadian 

Journal of Psychiatry at 1051-1060 (1997);  

¶ Ferris, L.E., “In the Public Interest: Disclosing Confidential Patient Information for 

the Health or Safety of Others,” 18:4 Health Law in Canada at 119-126 (1998); 

¶ Ferris, L.E. et al., “Defining the Physician’s Duty to Warn…” 158 Canadian Medical 

Journal 1473 at 1476 (1998);  

¶ Gutheil, T.G., “Moral Justification for Tarasoff-Type Warnings and Breach of 

Confidentiality: A Clinician’s Perspective,” 19:3 Behaviorial Science and the Law at 

345-354 (2001); 

¶ Sestito, J., “The Duty to Warn Third Parties and AIDS in Canada,” 16:3 Health Law in 

Canada at 83-97 (1996);  

¶ Walcott, D.M. et al., “Current Analysis of the Tarasoff Duty: an Evolution toward the 

Limitation of the Duty to Protect,” 19:3 Behaviorial Science and the Law at 325-343 

(2001).  
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5) THE AUTHORITY TO REPORT ABUSE OR NEGLECT OF VULNERABLE ADULTS 

 

If a counsellor suspects that a client is abusing or neglecting an adult (in other words, 

a person who is 19 years of age or older) or that an adult client is being abused or 

neglected, the legislative duty to report to the authorities concerning a child in need of 

protection, as described in chapter 3, would not apply. Further, the common-law duty to 

warn, as discussed in chapter 4, would only be triggered where there was an imminent risk 

of serious harm or death. There is, therefore, a potential gap in the legal duties to report 

where there is possible neglect or abuse of vulnerable adults.  

5.1) What is the source of this authority?  

In British Columbia, there is no expressed legal duty that requires a counsellor to 

report suspected abuse or neglect of a vulnerable adult. No such articulated duty to report 

exists within BC legislation and it does not appear that a common-law duty has been 

recognized in the BC courts: at least not as of the date of this commentary. 

On the other hand, BC does have adult guardianship legislation, the Adult 

Guardianship Act100 (AGA). As in the case of child protection cases, the AGA provides a 

mechanism for the authorities to take action if they are advised that a vulnerable adult is in 

need of protection. Section 46 of the AGA provides the foundation for the authorities to be 

made aware of such situations: 

Reporting abuse or neglect 
46(1)  Anyone who has information indicating that an adult 

(a) is abused or neglected, and 
(b) is unable, for any of the reasons mentioned in section 44, to seek support and 
assistance, 

may report the circumstances to a designated agency. 

 

 
In turn, section 44 of the AGA states, “The purpose of this Part is to provide for 

support and assistance for adults who are abused or neglected and who are unable 

to seek support and assistance because of (a) physical restraint, (b) a physical 

handicap that limits their ability to seek help, or (c) an illness, disease, injury or 

                                                 
100 Adult Guardianship Act, R.S.B.C. 1996, c. 6. 



 88 

other condition that affects their ability to make decisions about the abuse or 

neglect.” For the purposes of this commentary, I will use the term “vulnerable adult” 

to summarize this class of adults. 

What is the nature of this authority? 

While the AGA contains a “reporting abuse or neglect” provision, unlike the CFCSA, 

the wording of section 46(1) of this Act does not go further and create or impose an 

expressed legislative duty that requires anyone to report suspected abuse or neglect of a 

vulnerable adult. Instead, section 46(1) uses permissive language (“may report”) rather 

than mandatory language (“shall report”). 

The central legal feature of the AGA is that, if someone files a report with the 

authorities about a vulnerable adult, then that reporting person would be protected from 

subsequent legal action, as least so long as they did not make the report falsely or 

maliciously.101 The AGA also protects those who report from retaliation by their 

professional governing bodies, as well as formal or informal retaliation in the workplace.102 

The legislative scheme of the AGA therefore does not create a direct or expressed 

legal duty. Instead, section 46(1) creates a legal authority to report concerns about 

vulnerable adults. (As discussed in section 1.4, a legal authority is similar to, but not the 

same thing as a legal duty. At best, it suggests or implies that there is a legal duty.)  

In contrast, section 50 of the AGA sets out an expressed and positive legal duty to 

report, and this duty applies to designated agencies103 that have received reports of 

suspected abuse of vulnerable adults. This section reads, “If a designated agency has reason 

to believe that a criminal offence has been committed against an adult about whom a report 

is made under section 46, the designated agency must report the facts to the police.” Thus, 

public organizations have a positive legal duty to report to the police if they have a reason 

                                                 
101 Adult Guardianship Act, R.S.B.C. 1996, c. 6, s. 46(1) & (2). 
102 Adult Guardianship Act, R.S.B.C. 1996, c. 6, s. 46(4) & (5). 
103 The term “designated agency” is specifically defined in section 1 of the Act as one designated in a 
regulation, and – under section 2(1) of the Designated Agencies Regulation, BC Reg. 19/2002 – Community 
Living British Columbia, the five regional health authorities, and Providence Health Care Society are each 
deemed to be a designated agency. 
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to believe a vulnerable adult in their care has been the victim of a crime.  

It is also worth restating that sections 13 and 14 of the CFCSA, as described in chapter 

3, impose a clear and expressed legal duty on all persons to report suspected child abuse or 

neglect, as well as protect those who file such reports. No such duty exists under the AGA 

with respect to vulnerable adults. And no such common law duty appears to apply in BC.  

Therefore, it is reasonable to conclude that, in BC at least, counsellors (and other 

persons) have the legal authority to report suspected abuse104 or neglect105 of vulnerable 

adults, even though no such duty has been specifically set out in either BC legislation or 

implied by decisions of the BC courts.106  

5.2) Who must report?  

The wording of section 46(1) of the AGA uses the phrase “anyone who has 

information” to describe who may report to the authorities their concerns about apparent 

abuse or neglect of a vulnerable adult. This wording would obviously include counsellors 

who may be helping such adults, or whose clients may disclose to the counsellor that they 

are abusing or neglecting a vulnerable adult such as a parent or neighbour.   

5.3) Age range of persons protected by this authority? 

The word “adult” used in 46(1) of the AGA is defined in section 1 of the Act as, 

“anyone who has reached 19 years of age and, for all purposes incidental to an application 

under section 6(2), includes a person who has reached 18 years of age.” As section 6(2) of 

                                                 
104 Section 1 of the AGA defines abuse to mean, “the deliberate mistreatment of an adult that causes the adult 
(a) physical, mental or emotional harm, or (b) damage to or loss of assets; and includes intimidation, 
humiliation, physical assault, sexual assault, overmedication, withholding needed medication, censoring mail, 
invasion or denial of privacy or denial of access to visitors.” 
105 Section 1 of the AGA defines neglect to mean “any failure to provide necessary care, assistance, guidance 
or attention to an adult that causes, or is reasonably likely to cause within a short period of time, the adult 
serious physical, mental or emotional harm or substantial damage to or loss of assets, and includes self 
neglect.” Further, this section defines “self-neglect” to mean “any failure of an adult to take care of himself or 
herself that causes, or is reasonably likely to cause within a short period of time, serious physical or mental 
harm or substantial damage to or loss of assets,” and lists specific examples. 
106 As of the date of this Commentary, I can find no reported case where a BC court has considered section 46 
of the AGA. In fact, I can find no reported case where any Canadian court has considered similar provisions in 
circumstances when someone may be claiming that they have a duty under adult protection legislation or the 
common law to report suspected abuse of a vulnerable adult. 
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the Act is not yet in force, and would not apply to qualify the use of this word in section 46 

in any event, this form of the duty to report therefore applies in relation to an vulnerable 

adult who is 19 years of age or older. 

5.4) Does a particular person need to be identified? 

The use of the phrase “an adult” in section 46(1) to describe the person who may be 

being abused or neglected does not suggest that the adult must be specifically named. As 

was the case for the two duties to report or warn discussed previously, it appears that all 

that would be required is that some vulnerable adult be at least identifiable. Indeed, 

without being able to identify either a specific adult or a general class of vulnerable adults, 

the authorities are unlikely to be able to take corrective action. So, while a particular adult 

does not have to be named, as a practical matter it must be possible to identify such an 

adult.  

5.5) What risks trigger this authority? 

Several factors need to be taken into consideration when a counsellor is deciding 

whether or not to report that a vulnerable adult is at risk. These factors can be implied 

from the language of sections 1 and 46 of the AGA itself.  

Abuse 

As noted above, one of the conditions affecting an adult that can then allow someone 

to report those circumstances to the authorities is, simply stated, when “an adult is 

abused.” In turn, the word “abuse” has been defined in section 1 of the AGA as follows: 

"abuse" means the deliberate mistreatment of an adult that causes the adult 
(a) physical, mental or emotional harm, or 
(b) damage or loss in respect of the adult's financial affairs, 

and includes intimidation, humiliation, physical assault, sexual assault, 
overmedication, withholding needed medication, censoring mail, invasion or 
denial of privacy or denial of access to visitors; 
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From this definition, it is possible to identify a series of specific factors that a 

counsellor should consider before concluding that a vulnerable adult is being abused. For 

example, 

1. Is the adult being deliberately mistreated? 

2. If so, does that deliberate mistreatment cause that adult 

a. physical, mental or emotional harm, or  

b. financial damage or loss? 

 

 The rest of the section 1 definition lists specific examples of abuse: “intimidation, 

humiliation, physical assault, sexual assault, overmedication, withholding needed 

medication, censoring mail, invasion or denial of privacy or denial of access to visitors.”  

Neglect 

The word “neglect” used in clause 46(1)(a) has also been defined in section 1 of the 

AGA as: 

"neglect" means any failure to provide necessary care, assistance, guidance or 
attention to an adult that causes, or is reasonably likely to cause within a short 
period of time, the adult serious physical, mental or emotional harm or substantial 
damage or loss in respect of the adult's financial affairs, and includes self 
neglect; 

 

From this definition, it is possible also identify a series of specific factors that a 

counsellor should consider before concluding that a vulnerable adult is being neglected. 

For example, 

1. Has someone failed to provide necessary care, assistance, guidance or 

attention to an adult? 

2. If so, has that failure caused, or is it reasonably likely to cause, that adult 

(within a short period of time) 

a. serious physical, mental or emotional harm, or  

b. financial damage or loss? 
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As was the case for the definition of abuse, the definition of neglect includes a 

specific example: self neglect.  

Unable to seek support and assistance 

It is not enough for a counsellor to decide that an adult is being abused or neglected. 

Clause 46(1)(b) places a condition on the circumstances when abuse or neglect becomes 

reportable to the authorities. This clause requires that, even if the vulnerable adult is being 

abused or neglected, that adult must also be “unable, for any of the reasons mentioned in 

section 44, to seek support and assistance.” Thus, if an adult is being abused or neglected 

but that adult can get support or assistance to protect him or herself, this clause suggests 

that the counsellor’s authorization to report would not be triggered. 

Section 44 goes on to describe the sort of circumstances when a vulnerable adult 

would not be able to seek support or assistance on their own (emphasis added): 

[If the adults who are abused or neglected] are unable to seek support and 
assistance because of 

(a) physical restraint, 
(b) a physical handicap that limits their ability to seek help, or 
(c) an illness, disease, injury or other condition that affects their ability to 
make decisions about the abuse or neglect. 

 

Given this wording, unless an abused or neglected adult is also unable to obtain 

their own support or assistance for any one of the above reasons, the counsellor’s authority 

to report would not be triggered.  

Location 

Section 45(1) of the AGA describes the scope of the protective measures of this 

legislation:  

Application of this Part 
45(1) This Part applies whether an adult is abused or neglected in a public place, 
in the adult's home, a relative's home, a care facility or any other place except a 
correctional centre. 
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This statement of the purpose of this Part of the AGA is broadly framed, and 

effectively excludes only a correctional centre. This wording should not be interpreted as 

creating a geographic limit on the scope of a counsellor’s authority to report a vulnerable 

adult who is being abused or neglected. To the extent that this section of the Act limits the 

resulting protective provisions of the Act, such limits may not have any bearing on, or 

create parallel geographic limits on, the authority (implied duty) itself.  

Refusal of health care 

Section 45(2)(b) of the AGA describes another situation that limits the scope of Part 

3 of the Act: “This Part does not… prevent an adult's representative or guardian from 

refusing health care for the adult in accordance with wishes the adult expressed while 

capable, even if the refusal will result in the adult's death.”  

Again, while this statement does limit the capacity for the authorities to investigate 

and take corrective actions in situations where the competent adult or legal representative 

or guardian is refusing health care that would result in the adult’s death,  

 (2) This Part does not 
(a) override the rights in section 4 of the Health Care (Consent) and Care 
Facility (Admission) Act, or 
(b) prevent an adult's representative or guardian from refusing health care 
for the adult in accordance with wishes the adult expressed while 
capable, even if the refusal will result in the adult's death. 
 

5.6) What must a counsellor believe before reporting? 

The wording of section 46 does not suggest that a counsellor must form a belief, or 

that such a belief must be reasonable. Instead, the capacity of a counsellor to report only 

requires the counsellor to have information that indicates an adult is being abused or 

neglected. This suggests a standard similar to that used in the child protection duty (i.e. 

“has a reason to believe”). 
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5.7) How promptly should a counsellor report? 

The wording of section 46(1) of the AGA does not suggest that a report must be 

made either “immediately” or “within a reasonable time,” nor does it provide particular 

guidance as to time frame. As such, it is likely that – should a reviewing court have reason 

to consider how long a counsellor took before reporting that an adult was in need of 

protection to the authorities – the court would employ the “reasonable person” standard.  

In brief, the amount of time that a counsellor should have taken would be based 

upon what a reasonable person in the counsellor’s position and in possession of the same 

information would have done. In effect, if the signs of abuse or neglect are sufficiently 

serious to warranted prompt action by the authorities, then it follows that the counsellor 

who becomes aware of those signs should then make the report promptly.  

5.8) How should the counsellor report? 

Section 46(1) of the AGA does not indicate the precise way that a counsellor should 

report the circumstances that indicate that a vulnerable adult is being abused or neglected. 

As a practical matter, the counseller could either file a report or phone an agency directly. If 

the apparent abuse or neglect is serious, a phone call is probably the best option.  

5.9) What information should the counsellor disclose? 

Again, the wording of section 46(1) of the AGA does not provide guidance on this 

question. But it should be obvious that the counsellor would have to disclose the name of 

the vulnerable adult, his or her location, the names (if known) of those who may be the 

source of the adult’s problems, and some description of the degree to which the adult may 

be at risk.  

Complete and detailed information does not have to be provided, nor does this 

authority to report require the counsellor to provide a definitive analysis and complete 

proof of the risks to the identified adult. The scope of this authorty is more focused, in that 

– once the counsellor has reported – it would then be up to the appropriate authorities to 
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undertake a more complete investigation, and take corrective or prevention measures if 

needed.  

5.10) Who should receive the report?  

Persons who believe that a vulnerable adult may be in need of protection can report 

their concerns to one of the designated agencies. Such agencies are then empowered to 

undertake investigations; they have the power to interview and to apply for a court order 

to enter any premise. In turn, the agency has broad powers to take corrective or 

preventative actions.107 

The Designated Agencies Regulation,108 designates the Community Living Services for 

Adults Program, the five regional health authorities, and Providence Health Care Society as 

agencies for the purpose of performing functions under Part 3 of the Act for adults who 

receive services from these agencies or for whom these agencies are responsible.  

In turn, the Office of the Public Guardian and Trustee oversees the role these 

designated agencies play in responding to reports of abuse or neglect of adults. The Office 

will also gather information, take steps to protect assets and determine if formal 

arrangements are required to protect a vulnerable adult. 

As noted above, section 50 of the AGA provides that, if as a result of its investigation a 

designated agency “has reason to believe that a criminal offence has been committed 

against an adult about whom a report is made ..., the designated agency must report the 

facts to the police.” Thus, there can be subsequent and separate criminal investigations by 

the police, and not simply a protection investigation by a designated agency. 

5.11) Is a reporting counsellor protected? 

The AGA provides three protective mechanisms that can help to protect a counsellor 

who reports his concerns about an adult in need of protection. 

                                                 
107 See sections 47 to 56 of the AGA.  
108 B.C. Reg. 19/2002. These agencies are also specifically mentioned at the website of the Public Trustee: 
http://www.trustee.bc.ca/pdfs/STA/abuseneglect.htm. 

http://www.trustee.bc.ca/pdfs/STA/abuseneglect.htm
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Counsellor’s identify protected 

Section 46(2) of the AGA states, 

(2)  A person must not disclose or be compelled to disclose the identity of a person who 
makes a report under this section. 

 

Protection from civil claims 

Section 46(3) of the AGA states, 

(3)  No action for damages may be brought against a person for making a report under 
this section or for assisting in an investigation under this Part, unless the person made 
the report falsely and maliciously. 

 

Employment protections 

Sections 46(4) and (5) of the AGA state, 

(4)  A person must not 
(a) refuse to employ or refuse to continue to employ a person, 
(b) threaten dismissal or otherwise threaten a person, 
(c) discriminate against a person with respect to employment or a term or 
condition of employment or membership in a profession or trade union, or 
(d) intimidate, coerce, discipline or impose a pecuniary or other penalty on a 
person 

because the person makes a report or assists in an investigation under this Part. 
(5)  In subsection (4), "discipline" includes 

(a) a refusal to issue or renew a licence or certificate to practise a profession or 
trade, and 
(b) a denial or cancellation of permission to practise in a hospital or a refusal to 
renew that permission. 

 

Additional protections 

As noted previously, section 2(2) of the Privacy Act states that an act or conduct is not 

a breach of section 1 of the Act if it (emphasis added) “was authorized or required under a 

law in force in British Columbia….” In a similar fashion, section 18(1)(o) of the PIPA 

authorizes the disclosure without consent if (emphasis added)  “the disclosure is required 

or authorized by law.” As section 46(1) of the AGA authorizes someone to report to the 
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authorities their concerns about suspected abuse or neglect of a vulnerable adult, 

situations can arise when a counsellor would disclose a client’s personal information while 

meeting the AGA legislative authorization. In such circumstances, section 2(2) of the 

Privacy Act or section 18(1) of the PIPA expressly authorize that disclosure, at least so long 

as the counsellor did not make a report falsely or maliciously, as noted in sections 46(3) of 

the AGA. 

 

5.12) What should the counsellor do after reporting? 

Section 18(1)(o) of the PIPA provides that a counsellor may only disclose a client’s 

personal information to others without the client’s consent if “the disclosure is required or 

authorized by law.”  If such a disclosure is so required or authorized, then there is no 

secondary requirement that the counsellor must then send a notice to the client advising 

the client that the counsellor has breached the statutory duty of privacy, as would be the 

case if section 18(1)(k) of the Act applied. 

Section 46(1) of the AGA clearly “authorizes” a counsellor to file such a report with 

the authorities. Therefore, section 18(1)(o) should apply, and if it was necessary for the 

counsellor to disclose that client’s personal information when making the report, the 

counsellor would not have to send a written notice to the client.  

Finally, and as was the case for the duties to report, a counsellor should be prepared 

to cooperate with the authorities and provide as much relevant information as may be 

necessary or requested during their investigation. 
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6) COMPARING THE PROVISIONS TO REPORT OR WARN 

To gain a better understanding of the three provisions to report or warn that have 

been discussed in the previous three chapters, it useful to compare and contrast them. 

Studying their common and unique features should lead to a better understanding as to 

when each duty may or may not arise.  

Table One compares the three legal provisions by their salient legal features. A 

number of general conclusions or observations can be drawn from the information 

summarized in this table: 

1) Each of the three legal provisions has a different legal foundation or source. The 

duty to report suspected child abuse is expressly stated in legislation; the duty to 

warn of an imminent risk of serious harm to an identifiable person is derived from the 

common law; the authority to report apparent abuse or neglect of a vulnerable adult 

is set out in legislation, but could also be viewed as an implied duty. 

2) The three legal provisions apply to different age groups. The duty to report 

suspected child abuse applies to those under the age of 19, while the authority to 

report apparent abuse or neglect of a vulnerable adult applies to those 19 years of age 

and older. The duty to warn of an imminent risk of serious harm applies to both age 

groups, but given the threshold of the duty re: child abuse, it is going to apply most 

often to those 19 years of age and older. 

3) For all three legal provisions, the person (child or vulnerable adult) who is at risk 

does not have to be specifically named. An individual or a class of individuals at risk 

need only be generally identifiable. 

 
 

 (Discussion continues after Table One) 



 99 

Table One: Comparing the Duties (Provisions?) to Report or Warn 

 

 Duty to report suspected 
abuse or neglect of a child 

Duty to warn re: imminent 
risk of serious physical harm 
of an identifiable person 

Authority to report suspected 
abuse or neglect of a 
vulnerable adult 

1. What is the source of the 
duty? 

Expressly stated in section 14 of 
the Child, Family and Community 
Service Act. 

Now part of Canadian common 
law; derived from the Tarasoff 
case. 

Stated in section 46(1) of the 
Adult Guardianship Act, which 
provides protection for those 
who provide information about 
a vulnerable adult in need of 
protection. 

2. Who must report? Person who has a reason to 
believemust file a report... even 
if someone else may have also 
reported. 

Person who becomes aware of 
the risk must then report or 
warn.  

Person who receives 
information about the risks to a 
vulnerable adult.  

3. What is the age range of 
persons who are protected by 
the duty? 

Applies to children under the 
age of 19 years of age; i.e. 
persons 18 years old and 
younger. 

Does not apply to an unborn 
child. 

Applies to anyone of any age, 
but – give duty re: child in need 
of protection – applies primarily 
to persons who are 19 years or 
older.  

Applies to anyone 19 years of 
age or older. 

4. Does a particular person 
need to be identified? 

No; can be a named child or a 
generally identifiable group or 
class of children. 

No; can be a named individual or 
a generally identifiable group or 
class of persons. 

No; can be a named adult or a 
generally identifiable group or 
class of adults. 

5. What risks trigger the duty? 
(Each specific element is 
considered separately next) 

A low threshold:  A high threshold: A low threshold:  

¶ Timing of the risk Past or future: the risk must 
either have occurred or will 
occur at some time in the future; 
if the risk is imminent, a report 

Immediate future: the risk must 
be imminent; to occur in the 
immediate future, not at some 
vague, future date or time. 

Past event: clause 46(1)(a) uses 
“is abused or neglected” and 
clause 46(1)(b) uses “is unable,” 
which suggests that only past 
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must be filed promptly. events can be considered.109  

¶ Likelihood of the harm 
occurring 

Harm does not have to be 
proven: there is simply a risk 
that it may occur; the child “has 
been, or is likely to be” at risk; 
the future harm could be a 
simple possibility or likelihood. 

Harm will most likely occur: the 
future harm must be likely to 
occur; must be a “clear and 
foreseeable” risk; the risk must 
be “real,” not a mere possibility.  

May occur: the use in section 
46(1) of the phrases 
“information indicating” and 
“report the circumstances” 
suggests that the harm could or 
may have occurred in the past, 
and therefore may also occur 
again in the future.  

¶ Scope of the potential harm Broad scope: in general, the 
child must be at risk of being 
physically harmed, sexually 
abused or sexually exploited, or 
in need of protection; includes 
physical harm, as well as sexual 
abuse or exploitation, emotional 
harm,110 deprivation of 
necessary health care, serious 
impairment of development, 
parent refuses to provide 
consent to life-saving treatment, 
inadequate provision of care, 
endangering the child’s safety or 
well-being, etc.111 

Narrow scope: focuses primarily 
on physical harms, but not on 
financial or similar harms; may 
include serious psychological or 
emotional harms. 

Broad scope: section 46(1) 
refers to an adult being 
abused112 or neglected,113 and to 
also being “unable, for [a 
number of specific reasons], to 
seek support and assistance.” 

                                                 
109 However, it would seem reasonable to conclude that a future event where abuse or neglect has not yet occurred should also be reportable. 
110 Section 13(2) of the CFCSA states that a child may be emotionally harmed by a parent’s conduct “if the child demonstrates severe anxiety, 
depression, withdrawal or self-destructive or aggressive behaviour.” 
111 Some of the circumstances that are prescribed in section 13(1) of the CFCSA consider protection in the narrower context of acts or omissions by the 
child’s parent(s), as opposed to the actions or omissions of others. 
112 Section 1 of the AGA defines abuse to mean: “the deliberate mistreatment of an adult that causes the adult (a) physical, mental or emotional harm, or 
(b) damage to or loss of assets; and includes intimidation, humiliation, physical assault, sexual assault, overmedication, withholding needed medication, 
censoring mail, invasion or denial of privacy or denial of access to visitors.” 
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¶ Seriousness of the 
consequences of the harm 

Is not limited to serious harm or 
death. 

Focuses on serious physical risk 
or death, but may include 
serious psychological harm. 

Is not limited to serious harm or 
death. 

6. What must a counsellor 
believe before reporting? 

Need only have “a reason to 
believe,” but this does not have 
to be a “reasonable belief”; can 
be as little as becoming aware of 
circumstances; need not obtain 
proof of actual abuse or neglect; 
does not have to undertake a 
thorough investigation (which 
will be done by the child 
protection authorities). 

Need not report if a child’s 
injury, etc. is clearly accidental. 

Cannot knowingly report false 
information.  

The counsellor’s belief that the 
client poses an imminent risk of 
harm should be “reasonable”; 
the belief should be grounded 
on sufficient information such 
that the average person would 
likely conclude the risk was 
likely to occur; applicable 
professional standards may 
apply as to what constitutes 
“reasonable grounds to believe” 
that the warning is necessary to 
prevent a death or serious 
bodily harm to an identifiable 
person. 

Need not hold or form a 
reasonable belief; need only 
have “information indicating” 
that an adult is a risk; this 
suggests a standard similar to 
child protection (i.e. “a reason to 
believe”). 

7. How promptly must a 
counsellor act? 

Section 14(1) says someone 
must “promptly” report. This 
wording likely means a very 
short period of time between 
when a counsellor has a 
concern, suspicion or belief that 
a child is in need of protection 
and when the counsellor must 
then report that belief to the 
authorities. Alternative 
descriptions are “immediately” 

Timing of reporting or warning 
is not specified; but timing 
would be based upon the nature 
of the risks that have been 
disclosed. 

The reasonable person standard 
would likely apply.  

 

Timing of reporting is not 
specified; but timing would be 
based upon the nature of the 
risks that have been disclosed. 

The reasonable person standard 
would likely apply.  

 

                                                                                                                                                                                                                         
113 Section 1 of the AGA defines neglect to mean “any failure to provide necessary care, assistance, guidance or attention to an adult that causes, or is 
reasonably likely to cause within a short period of time, the adult serious physical, mental or emotional harm or substantial damage to or loss of assets, 
and includes self neglect.” Further, this section defines self-neglect to mean “any failure of an adult to take care of himself or herself that causes, or is 
reasonably likely to cause within a short period of time, serious physical or mental harm or substantial damage to or loss of assets” and lists specific 
examples. 



 102 

or “forthwith.” 

8. How should the counsellor 
act on the duty? 

Must either file a report or give 
a warning; best to phone child 
protection services directly. 

Must either file a report with the 
authorities (police) or give a 
warning to potential victim. 

Or may even require the 
counsellor to take other 
protective measures. 

Must either file a report with or 
phone an agency directly. 

9. What information should the 
counsellor disclose? 

Not specified in the legislation; 
probably sufficient information 
to allow the agency to 
investigate and take actions 
under the Act.  

The Ministry has posted a list of 
suggested content for the report. 
114 

Sufficient information to allow 
the authorities to act or to warn 
the third party. 

Not specified in the legislation; 
probably sufficient information 
to allow the agency to 
investigate and take actions 
under the Act. 

10. Who should receive the 
report or warning? 

To the child protection 
authorities (Ministry, local child 
welfare worker, police or similar 
authority). 

File a report to authorities (e.g. 
the police) or give a warning to 
the likely victim. 

Report “to a designated agency,” 
which includes Community 
Living Services for Adults 
Program, the five regional health 
authorities, and Providence 
Health Care Society, but may 
also involve the Office of the 
Public Guardian and Trustee. 

11. How is the reporting 
counsellor protected? 

Section 77(1) of CFCSA says the 
director must not disclose who 
reported under section 14. 

Section 14(5) of the CFCSA 
states, “No action for damages 
may be brought against a person 
for reporting information under 
this section unless the person 

Sections 2 of the Privacy Act may 

provide a defence to a civil 

lawsuit.  

Section 18(1)(o) of the Personal 
Information Protection Act 
allows disclosure without 

Section 46(2) of the Adult 
Guardianship Act states, “A 
person must not disclose or be 
compelled to disclose the 
identity of a person who makes 
a report under this section.” 

Section 46(3) states, “No action 
for damages may be brought 

                                                 
114

 See: http://www.mcf.gov.bc.ca/child_protection/reportabuse.htm  

http://www.mcf.gov.bc.ca/child_protection/reportabuse.htm
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knowingly reported false 
information.” 

Section 101 of the CFCSA 
provides a further legal defence 
(witness immunity): “No person 
is personally liable for anything 
done or omitted in good faith in 
the exercise or performance or 
intended exercise or 
performance of … a duty … 
conferred under this Act.”  

consent if “the disclosure is 
required or authorized by law.” 
This second section would 
appear to provide further 
protection. 

The common law should also 
provide a similar defence. 

against a person for making a 
report under this section or for 
assisting in an investigation 
under this Part, unless the 
person made the report falsely 
and maliciously.” 

And section 46(4) prohibits 
others from disciplining or 
discriminating against a person 
who makes a report or assists in 
an investigation. 

These provisions should protect 
the counsellor from either 
retaliations or legal actions for 
breaching client confidentiality 

12. What should the counsellor 
do after reporting? 

The CFCSA does not require the 
counsellor to take further steps.  

Section 18(1)(o) of PIPA allows 
disclosure without consent if 
“the disclosure is required or 
authorized by law.” Thus, the 
counsellor does not have to take 
further steps, such as to notify 
the person to whom the 
personal information relates 
that such a disclosure was made. 

The counsellor should be 
prepared to cooperate with the 
authorities and provide as much 
relevant information as may be 
necessary or requested during 
their investigation. 

As this warning is required 
under the common law, under 
section 18(1)(o) of PIPA, the 
counsellor does not have to take 
further action.  

However, a counsellor should be 
prepared to cooperate with the 
authorities and provide as much 
relevant information as may be 
necessary or requested during 
their investigation flowing from 
the initial Tarasoff-like warning. 

The AGA does not require the 
counsellor to take further steps.  

Section 18(1)(o) of PIPA allows 
disclosure without consent if 
“the disclosure is required or 
authorized by law.” 

Thus, the counsellor does not 
have to take further steps, such 
as to notify the person to whom 
the personal information relates 
that such a disclosure was made. 

The counsellor should be 
prepared to cooperate with the 
authorities and provide as much 
relevant information as may be 
necessary or requested during 
their investigation. 
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4) Two of the three legal provisions have a low threshold that would 

require a counsellor to act. The duty to report suspected child abuse or neglect, 

and the authorization to report apparent abuse or neglect of a vulnerable 

adult, have low thresholds (below, comparison is provided in parentheses to 

the duty to warn of an imminent risk of serious harm): 

a) the timing of the risk can be in the past or in the future, and need 

not be imminent (in comparison, the Tarasoff duty speaks to an 

imminent risk); 

b) the likelihood of the harm occurring in the future can be a mere 

possibility (in comparison, the Tarasoff duty requires clear and 

foreseeable risks); 

c) the scope or nature of the harm is broad and not limited to serious 

risks of harm or threats of death; may include psychological or emotional 

harm (in comparison, the Tarasoff duty is focused primarily on serious 

physical harm or death.) 

5) Nature of belief. Two of the provisions simply require the counsellor to 

have a reason to believe that a child or vulnerable adult may be at risk, and 

need only have information indicating but not proving risk (under the Tarasoff 

duty, the counsellor must have a reasonable belief that the harm will occur). 

6)  Timing. How quickly a counsellor must report would generally depend on 

the nature of the risks that have been disclosed. However, given the low 

threshold for the duty to report a child or the authority to report a vulnerable 

adult at risk, a counsellor may have to report much sooner in these situations 

than in relation to an adult who is at imminent risk of serious harm.  

7)  Information to disclose. In all three provisions, the amount of information 

the counsellor would have to disclose would be sufficient to allow the 

authorities to take protective action (or, for the Tarasoff duty, to allow the 

intended victim to protect him- or herself).  
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8) Direct warning to apparent victim. All three provisions require the 

counsellor to report the risk of harm to the authorities; only the Tarasoff-based 

duty may require the counsellor to employ the alternative of directly warning 

the apparent victim(s) of the potentially serious risk. This alternative to 

reporting to the authorities may arise if the circumstances indicate that time is 

of the essence. 

9) All three provisions provide legal protection. A counsellor who files a 

report or issues a warning (in the case of an imminent risk of serious harm) is 

shielded from liability, at least so long as the counsellor did not give the report 

or warning falsely or maliciously. In addition, the provisions of the Privacy Act 

and the Personal Information Protection Act provide further protections to 

reporting counsellors in all three situations. 

10) Subsequent steps. After acting on the duty or authority (e.g. making a 

report or giving a warning), the counsellor does not have to then notify the 

person who was the source of the threat that a report or warning was given. 

However, the counsellor may have to provide additional information to the 

authorities if they make inquiries or undertake an investigation.  
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7) QUESTIONS AND ANSWERS 

In this closing chapter, a series of common questions concerning the 

exceptions to a counsellor’s legal duty of confidentiality will be asked and answered. 

 

7.1) Do I have to report to the police if my client confesses to a serious crime?  

The simple answer to this question is: No. But if that confession indicates a 

child or vulnerable adult may be at risk, then the counsellor may have to report to 

the police for the purposes of protecting the identifiable child or adult.  

Of course, a counsellor should be cautious in concluding that a client is being 

truthful and accurate in confessing to a serious crime. Counselling rarely subjects 

the client to a police-like interrogation in a gruelling trial-like session, so a 

counsellor doesn’t have an opportunity to test evidence and may never know with 

certainty that the client did in fact commit the alleged crime. A counsellor should be 

focused more on helping the client deal with the underlying problems, rather than 

trying to be a judge and jury. That said, there is no positive duty on a counsellor to 

report to the police if a client confesses to having committed a serious crime, even if 

the counsellor is convinced the crime in fact took place.  

In a 1982 case, Solicitor General of Canada v. Royal Commission of Inquiry re: 

Health Records,115 the Supreme Court of Canada was considering the issue of police-

informer privilege in a situation where the informer was a physician who had 

disclosed confidential information about his patient to the police. In considering a 

physician’s duty of confidentiality, the majority of the Court pointed out that there is 

a legal duty on doctors not to disclose confidential client information to the police or 

others. The Court also observed that a duty of confidentiality is often also encoded 

in professional codes of ethics. Not unexpectedly, the Court made no finding that 

there is a positive legal duty in Canada that requires physicians to report to the 

                                                 
115

 23 C.P.C. 99, 23 C.R. (3d) 338, 128 D.L.R. (3d) 193, 38 N.R. 588, 62 C.C.C. (2d) 193, [1981] 2 S.C.R. 

494, J.E. 81-1043, 1981 CarswellOnt 394. 
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police if they believe that a possible serious crime has been committed by one of 

their patients.   

Six years later, the Supreme Court of Canada again discussed the duty of 

confidentiality in the context of criminal law. In R. v. Dyment,116 a doctor had treated 

Mr. Dyment in a hospital after Mr. Dyment had been in a traffic accident. The doctor 

collected a vial of free-flowing blood for medical purposes and did so without Mr. 

Dyment's knowledge or consent. Mr. Dyment then explained to the doctor that he 

had consumed a beer and medication. After taking the blood sample, the doctor then 

spoke to the police officer who had attended at the accident and – at the end of their 

conversation – the doctor gave the officer the sample of Mr. Dyment’s blood. After 

the police analyzed that sample, Mr. Dyment was charged and later convicted of 

impaired driving.  

At the time, s. 237(2) of the Criminal Code did not require a person to give a 

blood sample if they were suspected of impaired driving. Therefore, the legal issues 

before the Supreme Court of Canada in this case concerned search and seizure: (a) 

did the police officer's taking of the blood sample amount to a seizure contemplated 

by section 8 of the Canadian Charter of Rights and Freedoms; (b) did such a taking 

amounted to unreasonable search and seizure; and (c) should the evidence of the 

blood analysis be excluded under section 24(2) of the Charter. 

In considering the Charter arguments raised in this appeal, the majority of 

the Court explained that the use of a person's body without his consent to obtain 

information about him invades an area of privacy that is essential to the 

maintenance of his human dignity. The doctor, whose sole justification for taking the 

blood sample from Mr. Dyment was that it was to be used for medical purposes, had 

no right to take it for other purposes or to give it to a stranger for non-medical 

purposes unless otherwise required by law, and any such law would be subject to 

Charter scrutiny. The Charter protection extends to prevent a police officer or agent 

                                                 
116

 66 C.R. (3d) 348, 10 M.V.R. (2d) 1, 89 N.R. 249, [1988] 2 S.C.R. 417, 45 C.C.C. (3d) 244, 73 Nfld. & 

P.E.I.R. 13, 229 A.P.R. 13, 55 D.L.R. (4th) 503, 38 C.R.R. 301, J.E. 89-77, 1988 CarswellPEI 7. 
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of the state from taking an intimately personal substance, such as blood, from a 

doctor who holds it subject to a duty to respect a person's privacy. 

On its face, therefore, a counsellor does not have a positive legal duty to 

report to the police if a client “confesses” or admits to some past criminal act. 

However, if the counsellor ascertains that the claimed act involved harm or even a 

possible risk of harm to someone who was a child at the time, or to someone who is 

still a child, that belief may be sufficient to trigger the counsellor’s duty to report a 

child in need of protection to the authorities. In turn, those authorities would take 

further steps to ascertain whether a child was presently at risk.  

Further, if the client’s alleged past criminal activity suggests that some 

identifiable person may now be at risk of imminent and serious harm or death, that 

confession could then trigger a Tarasoff-like duty to report such a possibility to the 

authorities or warn the apparent victim. Again, the police would take further steps 

to ascertain if an adult was now in fact at imminent risk of serious harm or death, 

and – if so – what further steps should be taken to deal with such risks.  

Finally, if the client has admitted to some past criminal act that may now put a 

vulnerable adult at risk from abuse or neglect, that “confession” could trigger the 

implied duty to report to the authorities concerning such an adult being at risk. 

Again, the authorities would take the necessary steps to investigate and respond to 

such a possibility.  

But without the existence of factors that might trigger one of the three duties 

to report or warn as described in the previous chapters, a counsellor does not have 

a positive, legal duty to notify the police if a client confesses to a criminal act.  

A counsellor would be wise to exercise caution in responding to a client’s 

confession to an alleged, serious criminal act. Unless it is clear that someone is at 

imminent risk of harm and immediate action is required, a counsellor should 

consult with his or her peers to assess the client’s apparent confession, and may also 

want to consult with a lawyer for further insight and guidance.  
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7.2) Do I have a duty to report if my client has HIV/AIDS?  

Unlike medical doctors and public health officials, counsellors have no 

statutory duty to report to the authorities if the client discloses that he or she has 

AIDS or is infected by HIV.117  

That said, if the counsellor has good reason to believe that a client with 

HIV/AIDS might constitute a risk to others because, for example, the client has 

stated that he has or intends to have unprotected sex with other persons, without 

advising them of his condition, such a scenario could well trigger the counsellor’s 

common-law duty to warn or report, as discussed in chapter 5.  And if the client is 

directing his sexual interests toward a child, that would likely trigger the 

counsellor’s statutory duty to report a child in need of protection, as discussed in 

chapter 4.  

While there have been no reported Canadian cases that have expressly 

adopted the Tarasoff principles when a counselling client is threatening risky 

behaviour, given what the Canadian courts have said in non-HIV/AIDS cases as 

described in chapter 5, it is likely that these principles would apply to such cases 

involving HIV/AIDS clients.  

As discussed above, a breach of the counsellor’s duty of confidentiality can be 

justified if it is necessary to protect the safety of someone who may be seriously 

harmed by the client, even if that person is not specifically named. In general terms, 

a counsellor should breach a client’s confidence only when there is a real risk of 

serious and imminent harm or death to another identifiable person as a result of the 

inappropriate behaviour of a client with HIV/AIDS. The counsellor’s failure to meet 

that duty could make the counsellor liable for subsequent harm caused to third 

parties by that client. 

                                                 
117

 Health-care workers must report positive tests to the provincial Medical Officer of Health 

pursuant to the Public Health Act, S.B.C. 2008, c. 28 and the Communicable Disease Regulation, BC 
Reg. 4/83. 
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A counsellor who learns that an HIV/AIDS client may harm someone by 

having unprotected sex with that person – in particular without advising that 

person of their HIV/AIDS status – faces an ethical dilemma. On the one hand, the 

counsellor has a duty to maintain client confidentiality, which is the foundation for 

effective clinical practice. On the other hand, the counsellor may not be able to help 

the client deal with his or her behaviour, and therefore, the client could harm an 

innocent third party. Trying to maintain client confidentiality when faced with the 

likelihood that the client could cause harm is one of the most difficult situations a 

counsellor can face.  

A counsellor should not breach client confidentiality lightly. That decision 

must be taken seriously, weighing and assessing a number of risk factors. In chapter 

5, a series of questions were asked as a guide to help counsellors identify and 

properly characterize the threatened high-risk behaviour by considering both the 

seriousness of the threatened harm and the potential victim of that harm. When 

considering those questions, a counsellor trying to assess whether a client with 

HIV/AIDS poses a risk may also want to consider the following.  

Commentary on the chapter 5 questions 

Unless the counsellor has obtained independent confirmation of the client’s 

health status (such as by reading a medical report, consulting with the client’s 

physician or seeing a prescription), the counsellor will have to give some 

consideration to the veracity of the client’s claim of having HIV or AIDS. While it may 

be apparent from physical appearances that a client with AIDS is telling the truth, 

the same cannot be said if the client is only HIV-positive or has only recently 

converted.  

In the absence of medical confirmation, the counsellor will have to assess 

whether the client is telling the truth about his or her serostatus. For example, if the 

client openly discussed his or her status with the counsellor in earlier sessions prior 

to threatening harm to others, then the counsellor should be able to rely on that 

prior disclosure as truthful.  
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If the counsellor concludes that the client has HIV/AIDS, and that a third 

party is at risk because of the client’s threatened acts or omissions, the counsellor 

should then try to assess how likely is it that the client will act and when. Question 

#8 from chapter 5 considers both the immediacy and the probability of the 

identified risk. In making this assessment, the counsellor should consider specific 

factors that make it more likely than not that the client will carry out the threat. 

There does not have to be a guarantee that the client will act on the threat; there 

need only be a “strong possibility” that it may take place. But the threat has to be 

likely; it cannot be a mere possibility.  

The HIV virus is not spread equally well by all routes of transmission, and 

there are many ways that transmission can be prevented so that the possibility of 

actual spread can be minimized. For example, if the client regularly uses a condom, 

then a threat to third parties may be minimal, even if the client refuses to disclose 

his serostatus to his or her partners.  

Once the probability and timeliness factors have been considered, and if it 

appears more than likely that the client will act, it may be possible for the counsellor 

to determine if the potential victim (or an authority) has pre-existing knowledge of 

or is otherwise prepared to deal with the threat, such that it would not be necessary 

for the counsellor to then breach the duty of confidentiality. This possibility was 

canvassed in question #9 set out in chapter 5.  

If after considering these first nine questions, the counsellor decides that, in 

the interest of public safety, the duty to protect must supersede the duty of 

confidentiality, the counsellor should disclose information in a fashion that 

minimizes the breach of client confidentiality. Therefore, it becomes necessary for 

the counsellor to consider how best to give the warning and who should be warned. 

Questions #10 to #14 in chapter 5 can be used for this purpose.  

If it is possible, an open and frank discussion with the HIV/AIDS client about 

the counsellor’s duty to warn may have therapeutic benefit, and thus strengthen 

rather than weaken the counsellor-client relationship. It may even be beneficial if 
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the client was to participate in or take the lead in some sort of protective action 

under the counsellor’s supervision. In brief, the counsellor should also consider 

whether the client would consent to the warning. 

When considering question #15 from chapter 5, the counsellor should 

consider whether the warning being contemplated would likely reduce the 

identified risk of harm. In particular, disclosure should be made to a person or 

organization that is likely to be in a position to reduce the risk threatened by the 

HIV/AIDS client.118  

Documenting the assessment 

A counsellor should document the answers to the above checklist, as that 

record should provide the counsellor with the basis for a defence if either the client 

or a third party was to later sue the counsellor for damages. The more concerned a 

counsellor is for the potential of harm to others, the more complete the risk 

assessment of the HIV/AIDS client and the documentation should be.  

It is unlikely the court will expect the counsellor’s risk assessment to be 

accurate, because predicting the future is a notoriously difficult task. In a 

malpractice action, the court will focus on the quality and thoroughness of a 

counsellor’s assessment of a client’s risk to third parties, not whether the 

counsellor’s prediction was correct.  

Summary 

A counsellor may have to breach client confidentiality so as to prevent an 

imminent risk of serious harm or death to an identifiable person or group that could 

be caused by the likely and reckless behaviour of a client with HIV/AIDS. The risk-

assessment framework is set out in the questions in chapter 5, and this discussion 

tries to provide counsellors with guidance for those (hopefully rare) situations 

                                                 
118 As noted above, HIV and AIDS are reportable diseases under Health Act, R.S.B.C. 1996, c. 179. 
However, if after considering the information available the counsellor believes that the client has 
HIV/AIDS, this does not require the counsellor to then notify the authorities pursuant to this 
legislation; that duty is instead shouldered by medical doctors. 
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when they have to make this difficult decision. Rather than make this decision on 

their own, counsellors might want to discuss these issues with a peer if not also with 

a medical practitioner. A consultation with a lawyer might also be well worth the 

investment.  

 

7.3) Do I have a duty to report if an adult client threatens self-harm or suicide? 

This question concerns situations where an adult client might be threatening 

to cause serious harm to him or herself, including but not limited to committing 

suicide. If a client under the age of 19 is making similar threats to harm him or 

herself, that is a different matter and one that needs to be addressed separately 

from an adult’s threat of self-harm.  

As discussed in chapter 3, the legal duty to report a child at risk or in need of 

protection, as set out in sections 13 and 14 of the Child, Family and Community 

Service Act (CFCSA), requires a counsellor to report to the child protection 

authorities if the counsellor has a concern (even a “mere belief” or “suspicion”) that 

someone under the age of 19 might be suicidal. Indeed, given the broad sweep of the 

specific circumstances described in section 13 of the CFCSA (which deem when a 

child is in need of protection), and that the decision to take corrective actions to 

protect a child at risk rests with the child protection authorities and not the person 

filing the report, a counsellor should always report any situation to the authorities 

where a child shows signs of serious emotional harm, such as self-destructive 

behaviour.119 Indeed, clause 13(2)(d) of the CFCSA states: “a child is emotionally 

harmed if the child demonstrates severe… self-destructive or aggressive behaviour.” 

A child’s threat of suicide would more than likely thus trigger a counsellor’s duty to 

                                                 
119 On February 6, 2014 the Vancouver Sun ran an article “Doctors reminded of legal duty to report 
children at risk”, wherein it was reported that the College of Physicians and Surgeons of BC had sent 
out a notice to all BC physicians reminding them of their legal duty to report children at risk of abuse. 
The College took this step after BC’s children’s watchdog, Mary-Ellen Turpel-Lafond reported that 
social workers and health care professionals had repeatedly failed in their duty to report self-abuse 
or threat of suicide that a 14-year-old girl expressed as a result of the abuse she suffered from her 
schizophrenic mother on an unnamed First Nations reserve. In this case, the teenager later killed 
herself.  
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report under this Act.  

In reporting to the child protection authorities, a counsellor does not have to 

start the conversation by making a full disclosure, thus immediately breaching a 

child’s confidence. Whether making full disclosure is necessary will depend on the 

circumstances, and – in particular – if the counsellor is able to help the child and 

prevent the child from putting his or her own life at risk. As such, and was also 

discussed in chapter 3, a counsellor can make an initial, anonymous call to the child 

protection authorities to discuss a client’s situation, without disclosing the child’s 

identity. If as a result of that initial discussion it becomes clear that the counsellor’s 

duty under the CFCSA has been activated, the counsellor would then have to provide 

more details and make a fuller disclosure. This could involve further discussions 

with the child protection authorities as to what subsequent steps both the 

counsellor and the caseworker might need to take to ensure the child would be safe.  

With that qualification, we return to consider the question as it applies to 

adults.  

Is there a common law duty? 

As discussed in chapter 4, the case of Smith v. Jones indicates that, if a client is 

threatening imminent risk of serious harm or death to some identifiable third party 

adult, a counsellor would then have a legal duty to either report to the authorities 

or, if such a report would not be timely, to directly warn the at-risk third party. 

(Again, this is commonly referred to as a Tarasoff warning, after the American case 

that first articulated such a duty.) But does this duty extend to situations when the 

client is not threatening to harm third parties, but to harm or kill just him or herself? 

No reported Canadian decision appears to have extended the duty to report 

imminent risk of serious harm to others, as was first recognized in Smith v. Jones, so 

that it would now apply to situations where someone believes that an adult was at 

significant risk to take their own life or to seriously harm him or herself.. 

Specifically, there are no reported Canadian cases where, for example, a mental 
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health practitioner has been sued for failing to report when an adult client made 

believable threats to take his or her own life or in fact did so. This is not to say that, 

given the right facts, such a cause of action might be pursued in the courts in the 

future leading to a determination as to whether or not Smith v. Jones can be 

extended to include a threat of self-harm of suicide. Rather, it does not appear this 

issue has ever been decided in a Canadian court.  

That said, if an adult’s threat of suicide included a threat that would also 

likely lead to serious harm to others, then the duty to report as articulated in Smith 

v. Jones would apply. But it does not appear that Canadian common law has found 

that there is a clear legal duty for counsellors to report to the authorities if an adult 

client threatens only self-harm or to take his or her own life.  

While such a duty does not appear in the common law, is there a legislative 

foundation for finding a duty?  

Is there a legislative duty? 

As I have discussed earlier in this commentary, the PIPA contains provisions 

that authorize someone to disclose another person’s personal information and to do 

so without that person’s consent. Two particular situations described in section 

18(1) are useful to consider (emphasis added): 

Disclosure of personal information without consent 

18(1) An organization
120

 may only disclose personal information about an 

individual without the consent of the individual, if 
é 

(k) there are reasonable grounds to believe that compelling 
circumstances exist that affect the health or safety of any individual and if 
notice of disclosure is mailed to the last known address of the individual 
to whom the personal information relates, 
é 
(o) the disclosure is required or authorized by law, or é. 

 

Because, as discussed in chapter 4, it is clear that clause 18(1)(o) of PIPA 

                                                 
120 Note that an “organization” is defined in section 1 of PIPA (in part): “includes a person, an 
unincorporated association, a trade union, a trust or a not for profit organization.”   
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applies to a Tarasoff-type of warning and because there is no reported Canadian 

case that has found that such duty to warn applies to adults who threaten self-harm, 

this provision in PIPA most likely does not apply to situations when, instead of a 

threat to others, a client is threatening to kill or harm only him or herself. This 

leaves a consideration the wording of clause 18(1)(k).  

Clause 18(1)(k) can be reframed to re-state the question asked at the start of 

this section: It is permissible for a counsellor to disclose an individual’s personal 

information without that individual’s consent if there are reasonable grounds to 

believe compelling circumstances exist that affect the health or safety of any 

individual. In this formulation, there are several key issues to discuss: 

¶ What does “reasonable grounds to believe” mean?  

¶ What does “compelling circumstances exist” mean?  

¶ Would a threat of suicide be included in something that might “affect the 

health or safety” of someone?   

¶ Does the use of the phrase “any individual” apply to both a client and to 

others (e.g. “third parties”) or only to third parties?  

¶ Does 18(1)(k) create a legal duty? Or does it simply authorize particular 

actions? 

¶ If a counsellor does disclose a client’s personal information in relation to 

a threat of self-harm under this section, what sort of notice is then 

required?  

 
I will consider each question in this order: 
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 (a) Reasonable grounds to believe 

There is a difference at law between situations when someone has “a reason 

to believe” compared to “there are reasonable grounds to believe”. For example, 

section 14(1) of the CFCSA sets the threshold for reporting a child a risk at “a reason 

to believe”. In contrast, “reasonable grounds to believe” is a higher threshold.  

As I discussed in chapter 4, a phrase like “reasonable ground to believe” 

imports the objective or reasonable-person legal standard, which can be framed by 

asking: Would the average person, having regard to their general training and 

experience, and exercising normal and honest judgment, have a reasonable cause to 

believe that these circumstances constituted a risk to an adult? As such, while it is 

unlikely that a counsellor would have to undertake a thorough or in-depth risk 

assessment before then having a reasonable ground to believe, the nature of 

counsellor’s belief (i.e. that the client poses an imminent risk of harm to him or 

herself) must be “reasonably” held. In other words, the counsellor’s belief should be 

grounded on a sufficient amount of information such that the average person would 

likely conclude that the threatened harm was likely to occur; i.e. that it was more 

likely than not that the client was going to act on his or her threat to commit suicide.  

 (b) Compelling circumstances 

This phrasing has not been judicially considered in the context of its use in 

section 1891)(k) of PIPA; however, this phrase is similar to the formulation within 

the Tarasoff warning that speaks to an imminent risk and that the likely harm could 

be serious. For the purposes of this commentary, to be “compelling”, a threat of self-

harm or suicide should be very likely to occur and have serious consequences, given 

the nature of what the client may be telling the counsellor. In other words, the risk 

of self-harm must create a sense of urgency; that there is a need to take immediate 

action to protect the client.  

(c) Is a threat of suicide included as something that might affect health or safety?  

Again, while the phrasing in section 18(1)(k) of PIPA has not been judicially 

considered, it does not seem to be a stretch of the language of this section to 
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conclude that a threat of suicide or serious harm to self would be an event that falls 

within the ambit of circumstances that might affect the health or safety of someone. 

A threat of suicide thus appears to be included in the ambit of this section.  

 (d) What is meant by “any individual”? 

No reported case appear to have consider the scope or the phrase “any 

individual” as it is used in section 18(1)(k) of PIPA. But this phrase can be 

interpreted in the context.  

The use of the phrase “any individual” in section 18(1)(k) suggests that such 

an individual could be both a client as well as other persons. If the Legislature 

intended that “any individual” was to apply to only third parties, it would probably 

have used a phrase like “any other individual”. Therefore, it seems reasonable to 

conclude that threat to the health and safety is a threat that could be directed to the 

client (e.g. “self-harm”) or to other persons. In other words, a fair reading of “any 

individual” in this section should include “an individual” whose personal 

information is being disclosed, as well as “any other individual” even if their 

personal information was not being disclosed.  

In summary, the phrase “any individual” in section 18(1)(k) includes both 

the actual client and other persons. Therefore, the scope of the threat of harm that is 

being considered in this section is not limited to potential harm to third parties; it 

could reasonably include situations when a client is threatening his or her own 

health or safety.  

Given that section 18(1)(k) thus appears to cover situations involving real 

threats of self-harm or suicide, the final question is:  

(e) Is this a legal duty or simply an authorization? 

Unlike the wording of section 14 of the CFCSA, section 18(1)(k) of PIPA does 

not create an expressed legal duty. Specifically, if a counsellor failed to disclose 

when the counsellor had a reasonable cause to believe that an adult client might try 

to kill him or herself, it is unlikely this section of PIPA would then provide a 
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foundation for someone to then sue that counsellor for failing to so act. All section 

18(1)(k) is saying is that, if someone (a counsellor, for example) has a reasonable 

ground to believe that an individual’s health or safety is at risk, that person 

(counsellor) is then authorized to disclose that individual’s personal information to 

the appropriate authorities.  

As was made clear in the Smith v. Jones case, the legal duty to report to the 

police or give a warning if a client is threatening imminent risk of serious harm to an 

adult is one that is now recognized within the common law. As such, any disclosure 

a counsellor might make while acting on their Tarasoff duty to warn, is covered by 

section 18(1)(o) of PIPA; it is not affected by section 18(1)(k). Only if the Canadian 

courts found, for example, that health care professionals have a positive legal duty 

to report to the authorities if an adult client is threatening self-harm would section 

18(1)(o) of PIPA then be thus engaged. But, to date, no such extension of the 

common law duty to warn has been found to apply to situations where an adult 

client is threatening to take his or her own life.  

Therefore, section 18(1)(k) of PIPA does not create a legal duty that requires 

a counsellor to report to the authorities when a client may be threatening likely self-

harm or suicide.121 

On the other hand, section 18(1)(k) clearly authorizes a counsellor to make 

such a non-consensual disclosure to the authorities. In other words, while there is 

no common law duty that requires a counsellor to report a client who might self-

harm, if the counsellor nonetheless so reports to the appropriate authorities, the 

counsellor should then be protected from civil liability if that client was to later sue 

the counsellor for breach of privacy. In other words, section 18(1)(k) is a shield that 

protects a counsellor; it is not the foundation for a positive legal duty that then 

                                                 
121 I note that under the College of Physicians and Surgeons of BC professional standards and 
guideline on the Duty to Report, there is no mention of physicians having a positive legal duty to 
report to the authorities if a patient is threatening suicide. However, I would note that such a threat 
could trigger a psychiatric assessment of the patient, which could then lead to various commitment 
orders issued under the Mental Health Act. This, however, is not the same as a duty to report the 
patient to the authorities.  
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requires a counsellor to report a client’s real threat of self-harm. 

Finally, and as noted in chapter 4, section 18(1)(k) does not end by allowing 

a counsellor to report if he or she thinks it is likely that the client will try to commit 

suicide. Once the counsellor has given such a report to the authorities, this section 

goes on to require the counsellor to then notify the affected client that such a report 

was given. This raises a final question:  

(f) What sort of notice should the counsellor then provide to the adult client?  

In the 2012 version of this legal commentary, I noted: “Neither the PIPA nor 

its regulations provide any guidance as to the content or details of such a notice, nor 

how soon after a counsellor has made such a disclosure to a third party, without 

client consent, the counsellor should notify the client.”  

In raising this question with BC’s Privacy Commissioner, her staff responded 

by making several important observations concerning this subsequent notification 

requirement. These can be summarized as: 

¶ There are no circumstances when a health care professional could waive 

the requirement to mail a notice to the patient. 

¶ This section does not allow the health care professional to mail the 

patient to then ask the patient to contact the professional, at which time 

the professional would then tell the patient about the disclosure. 

¶ In terms of timing, while there have been no orders or directives from the 

Privacy Commission on the issue of how soon after disclosure the notice 

should be sent, by analogy with situations when someone has lost 

personal information, the notice should be given as close to the time of 

the disclosure as possible to allow the patient to take any steps that he or 

she considers appropriate. What might be reasonable would be assessed 

on a case-by-case basis.  

If a counsellor finds him or herself in a situation where they feel they have no 

option but to notify the authorities that an adult client is most likely going to commit 
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suicide or inflict other serious bodily harm, it may be useful to consult with legal 

counsel about the effect of section 18(1)(k) of PIPA, in particular the form, timing 

and content of the notification required the client’s personal information has been 

so disclosed.  

Summary 

While there is no positive legal duty that requires a counsellor to report to 

the police or other authorities in circumstances when an adult client has threatened 

to take his or her own life, such a duty exists if the client is under the age of 19 years 

of age, as per the child protection legislation.  

If a counsellor decided that he or she has an ethical or moral duty to report to 

the authorities when that counsellor holds a reasonable ground to believe that it is 

likely a client will try to commit suicide or otherwise seriously harm only to him or 

herself, the counsellor should then be protected by section 18(1)(k) of the PIPA, if 

that client later tried to sue the counsellor for breach of privacy (or breach of the 

duty of confidentiality). However, in order to benefit from the unauthorized 

disclosure protection provisions of section 18(1)(k), the counsellor’s belief of the 

threat must be reasonable (to the average person aware of the same facts) and the 

client’s threat of serious self-harm or suicide must be more likely than not to occur.  

There are two qualifications to this conclusion. First, if the client’s threat of 

self-harm could include or also cause serious harm to other adults, then that would 

be a situation where the duty to report other adults at risk (as per Smith v. Jones) 

would arise. Second, if the client’s threat could include or affect someone under the 

age of 19, then – again – the duty to report a child in need of protection arises and 

takes precedence. In both of these situations, there is the no need for the counsellor 

to notify the client, because both are covered under section 18(1)(o), not 18(1)(k), 

of PIPA. 
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7.4) Do I have a duty to report animal abuse? 

 From time to time, counsellors ask if they have a legal duty to report to the 

authorities if they know an animal has been abused, or if they think it is likely an 

animal will be abused, be this at the hands of a client or someone else. While 

counsellors do not have such a legal duty, it is nonetheless useful to summarize 

what the law provides in terms of dealing with the prevention of cruelty to animals 

or responding to animal abuse.   

No legal duties for counsellors to report 

 There is no provision in BC legislation that expressly requires a counsellor 

(either in their professional role or as a member of the public) to report to the 

authorities when the counsellor has a concern or even a reasonable belief that an 

animal has been or will be abused or is otherwise at risk of serious harm. And no 

such common law duty appears to be recognized in Canadian common law. 

However one profession does have a positive legal duty to report.  

Veterinarians must report 

 Section 22.1 of the Prevention of Cruelty to Animals Act (PCAA) provides as 

follows (emphasis added):  

Duty to report distress 
22.1.  A registered veterinarian who believes on reasonable grounds that 
a person responsible for an animal is, or is likely, causing or permitting 
the animal to be in distress in contravention of this Act must promptly 
report, to the best of the registered veterinarian's knowledge and belief, 
all of the following information to an authorized agent: 

(a) the reason for believing that an animal is in distress; 
(b) sufficient information to contact the person responsible for the 
animal, including the person's name and address; 
(c) sufficient information to identify the animal. 

 

 In this case, a “registered veterinarian” is someone who has been registered 

with the College of Veterinarians of BC under the Veterinarians Act.122 And the 

triggering event of “distress” is defined under the PCAA in these terms: 

                                                 
122 SBC 2010, c. 15.  
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1(2) For the purposes of this Act, an animal is in distress if it is 
(a) deprived of adequate food, water, shelter, ventilation, light, 
space, exercise, care or veterinary treatment, 
(a.1) kept in conditions that are unsanitary, 
(a.2) not protected from excessive heat or cold, 
(b) injured, sick, in pain or suffering, or 
(c) abused or neglected. 

 

 The “authorized agent” the veterinarian must report to is the British 

Columbia Society for the Prevention of Cruelty to Animals (BCSPCA), or the 

veterinarian may also report to the local police. Finally, the PCAA grants 

veterinarians immunity from legal proceedings or damages if they report under this 

Act, at least so long as they do so in good faith. 

 While counsellors do not have a positive legal duty, clearly BC veterinarians 

do. It is useful, therefore, to briefly consider how the criminal law responses to 

abuse of animals.  

Criminal Code prohibitions 

 Various provisions of the Criminal Code of Canada123 make it a criminal 

offence for someone to willfully abuse or cause cruelty to animals. It is not necessary 

to set out the details of these provisions here, as they do not create a legal duty that 

requires counsellors to report to the police if they become aware of animal abuse. 

However, counsellors should be aware that, if an animal is being abused, and if they 

did contact the police, such a situation could result in criminal charges being filed 

against the abuser under the Criminal Code. But, again, there is no positive legal duty 

to report animal abuse under federal legislation.  

Animal abuse as an indicator of a current or future risk  

 It should not be a surprise to counsellors that abuse of an animal could be an 

indicator of either a current serious problem or some future risk of harm to humans. 

It is useful to consider the different situations when cruelty to animals could trigger 

                                                 
123 RSC 1985, c. C-46. However, there has been criticism of the federal legislation, in that it 

approaches the issue of controlling human behaviour and animal suffering from the perspective of 
property rights; e.g. the rights of possession, the rights of use, and the enjoyment of property.  
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a counsellor’s duties to report, as has been discussed in earlier chapters in this 

commentary.  

 A situation could arise where a client discloses to the counsellor that he or 

she has abused animals, and where - in the counsellor’s view - such abuse could be a 

prelude or the next step to a threat of harm to humans or actual harm. Therefore, if 

a child might be at risk from a reported animal abuse, that would trigger the 

counsellor’s duty to report a child in need of protection under sections 13 and 14 of 

the CFCSA. For example, the client might admit to having abused animals, and the 

counsellor becomes aware that a child lives with that abusive client. In this scenario, 

the client’s abuse of animals could be a strong indicator that a child may be at risk, 

thus triggering the counsellor’s duty to report, as discussed in chapter 3. 

 A similar situation could also indicate that a vulnerable adult is at risk, thus 

triggering the counsellor’s authorization to report abuse of a vulnerable adult to the 

appropriate authorities, as discussed in chapter 5.  

 Finally, if the client admission of animal cruelty lead the counsellor to have a 

reasonable belief that an adult might be at imminent risk of serious harm, because 

the client appears to be “escalating” his or her violent behaviour, then the in relation 

to a Tarasoff type of warning as discussed in chapter 4 would then apply.  

 Another scenario involving animal abuse has received recent commentary. 

The College of Physician and Surgeons of BC has produced professional standards 

and guidelines where the CPSBC has explained to physicians that an indirect sign 

that a child has been sexually abused (which is reportable under sections 13 and 14 

of CFCSA) could include demonstrations by that child of anti-social behaviour, such 

as cruelty to animals. In this scenario, the child’s abuse of animals is the event that 

then triggers the physician’s duty to report suspected abuse of that child under the 

CFCSA. In a similar vein, if a child reports during counselling that they have caused 

serious harm to an animal, that could be an indicator the child has been abused, 

which – in turn – would then trigger the counsellor’s duty to report that concern to 

the child protection authorities, as discussed in chapter 3.  
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Summary 

 If the counsellor has information that an animal has been or is likely to be 

abused, that information does not trigger a duty for the counsellor to then report 

animal abuse in the same way that veterinarians are required to report. However, 

the counsellor’s duty to report could be triggered if the animal abuse is an indicator 

of harm or could spillover (so to speak) and create a risk to a child, or possibly also 

to an adult. Much would depend on the nature and threshold of risk that the 

counsellor would have to evaluate in the context of the reported animal abuse. For a 

detailed comparison of risk assessments and thresholds to report, see chapter 6, 

above.  
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8) CONCLUDING COMMENTS 

While counsellors may refer to the ethical duty of confidentiality as set out in 

the BCACC Code of Ethical Conduct, they should not ignore the more significant legal 

duty they hold by virtue of BC’s Privacy Act, supplemented by the PIPA provisions 

governing the collection, use and disclosure of client personal information. Even if 

this legal duty were not found within BC legislation, a recent case from Ontario 

makes it clear that such a duty exists within the common law.  

Regardless of its foundation, the legal duty of confidentiality that counsellors 

owe their clients is not absolute. Sections of both the Privacy Act and PIPA make it 

clear that circumstances can arise when a counsellor may have to set aside that duty 

in favour of taking steps to either report a concern to the authorities or, in some 

situations, directly warn those who may be at risk because of a client’s threats.  If 

the information a client provides to the counsellor during a clinical session, or that a 

counsellor may later gather from other sources, indicates that the client may pose a 

risk of harm to others, then – depending on who is at risk and and the nature of the 

risk – the result may be that one of a counsellor’s duties to report or warn may be 

triggered. Counsellors should understand which factors may trigger each one of 

their legal duties.  

While counsellors hold different duties or authorities to report or warn, from a 

practical perspective a counsellor is unlikely to be in a situation to have to give a 

Tarasoff-like warning of an imminent risk of serious harm to identified or 

identifiable persons. This is for a very practical reason having to do with the nature 

of the other two provisions that may be activated at lower thresholds. 

If a counsellor obtains information from a client which suggests that a child 

under the age of 19 is in need of protection (or is at risk of harm), then the 

legislative duty to report a child in need of protection would arise and would thus be 

activated long before the facts would generate the duty to report an imminent risk 

of serious harm. In this respect, because of the legislative duty to report under 

section 14 of the CFCSA is triggered by a low threshold of risk, a counsellor should 
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not have to worry about complying with the requiements of the common-law 

Tarasoff duty to warn in order to justify contacting the child protection authorities. 

As for reporting to the authorities about harm to persons who are 19 years or 

older, if those are adults who are also vulnerable,124 a counsellor would not have to 

rely on the protections that are available under the common-law Tarasoff duty to 

warn. Instead, section 46 of the AGA allows the counsellor to provide information to 

the authorities when the counsellor thinks that a vulnerable adult is in need of 

protection. Whether framed as an implied legal duty or an authorization, this legal 

provision also has a low threshold and, therefore, this duty is also likely to be 

activated sooner compared to the situations that might trigger a Tarasoff-based 

warning for that same vulnerable adult. 

It would appear, therefore, that a counsellor would have to act on and rely on 

the common-law protections within a Tarasoff duty (as recognized in Canadian law 

in the Smith v. Jones case) in rare circumstances, such as when an able-bodied and 

non-vulnerable adult was at an imminent risk of serious harm. In such situations, 

the potential adult victim would have no pre-existing reason to know about or be 

concerned about a threat of harm from the client. Given that (a) our society has 

established duties to report in relation to children at risk under the age of 19 and 

provides protection for reporting harm to vulnerable adults over that age, and 

(b) these two reporting requirements can override the counsellor’s duty of client 

confidentiality, it is not surprising that the remaining duty to report, the one that 

was first identified in the Tarasoff case and that applies to non-vulnerable adults, is 

only triggered at a much higher threshold than the two duties that apply to children 

or vulnerable adults.  

 

                                                 
124 By definition – “unable to seek support and assistance because of (a) physical restraint, (b) a 
physical handicap that limits their ability to seek help, or (c) an illness, disease, injury or other 
condition that affects their ability to make decisions about the abuse or neglect.” 


